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Thomas J. Budge, ISB No. 7465 
RACINE, OLSON, NYE, BUDGE & 
BAILEY.CHARTERED 
IN THE DISTRJCT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
JEANNE R. MACVICAR, JERRY MACVICAR, 
husband and wife; F.H. CARLTON and the F.H. 











STERLING WALLENTINE and ANNETTE E. ) 
WALLENTINE, husband and wife; DORAN E. ) 
SMITH and JUDYE. SMITH, husband and wife; ) 
DAVID EVERTON and PETTY EVERTON, ) 
husband and wife; KIM N. ERJCKSON and ) 
CYNTHIA ERICKSON, husband and wife; and ) 
any and all persons claiming any interest in and to ) 
the subject real property located in Sec. 27, TS16S, ) 






MOTION TO SUBSTITUTE 
Jason Skinner and Janae Skinner, husband and wife, acting through counsel, hereby move 
the Court to substitute themselves in this action in place of Sterling Wallentine and Annette 
Wallentine, husband and wife, and David Everton and Peggy Everton, husband and wife, 
pursuant to Rules 25( c) and 25( e) of the Idaho Rules of Civil Procedure. This motion is 
MOTION TO SUBSTITIJTE - Page 1 
supported by the Affidavit of James Keith Plane, dated December 27, 2012, filed previously in 
this,matter, along with the supporting memorandum filed simultaneously with this motion. 
MOTION TO SUBSTITUTE - Page 2 
Ardee Helm, Jr. 
Attorney at Law 
841 Maple Drive 
Fish Haven, Idaho 83287 
Doran E. And Judy E. Smith 
65 E 1st S 
Bloomington, Idaho 83223 
Kim N. And Cynthia Erickson 
261Highway89 
Fish Haven, Idaho 83287 
MOTION TO SUBSTITUTE - Page 3 
CERTIFICATE OF SERVICE 
Clyde G. Nelson 
Attorney at Law 
P.O. Box 797 
Soda Springs, Idaho 83276 
David and Peggy Everton 
1215 Willow Bend Drive 
Medina, Ohio 44256 
~/~ 
THOMAS J. BUDGE ~ 
W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
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successor-in-interest of Jeanne R. Macvicar, Jerry Macvicar, husband and wife, as related to 
Parcel 3 in Section 27 of Township 16 South, Range 43 East, Boise Meridian, Bear Lake 
County, State of Idaho. 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
·JEANNE R. MACVICAR, JERRY MACVICAR, 
husband and wife; F.H. CARLTON and the F.H. 








) Re: Motion to Substitute The 
) Jim & Maryann Plane Family 
) Trust dated July 23, 2012, for 
) Jeanne R. Macvicar, Jerry 
STERLING WALLENTINE, and ANNETTE E. 
WALLENTINE, husband and wife; DORAN E. SMITH 
and JUDYE. SMITH, husband and wife; DAVID 
EVERTON and PEGGY EVERTON, husband and wife; 
KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
27, TS16S, R43E, Boise Meridian, Bear Lake County, 
State ofidaho, 
) Macvicar, husband & wife (as to 
) Parcel 3). 
Defendants. 
) 
) Re: Motion to Substitute Jason 
) & Jane Skinner for David & 
) Peggy Everton (as to Parcel 1) 
) and Sterling & Annette E. 
) Wallentine (as to Parcel 2). 
) 
~~~~~~~~~~~~~~~~~~-) 
Comes now the Plaintiffs and Defendants, as well as The Jim & Maryann Plane Family 
Trust dated July 23, 2012 ("Plane Trust"), and Jason & Jane Skinner ("Skinner"), who all 
stipulate and agree that: 
Stipulation Re: Motions to Substitute 1 
( 1) the Plane Trust shall be substituted for Jeanne R. Macvicar, Jerry Macvicar, 
above-related matter, as related to Parcel 1 in Section 27 of Township 16 South, 
Range 43 East, Boise Meridian, Bear Lake County, State ofidaho, in accordance 
v,rith Idaho Rules of Civil Procedure 25(c) and 25(e). 
(3) Skinner shall also be substituted for Sterling & Annette E. Wallentine, husband 
and wife, in the above-related matter, as related to Parcel 2 in Section 27 of 
Township 16 South, Range 43 East, Boise Meridian, Bear Lake County, State of 
Idaho, in accordance with Idaho Rules of Civil Procedure 25(c) and 25(e). 
2- 2\-2..01.3, 
Date 
2 ./"(. 13 
Date 
W. Alan Schroder, sq. for The Jim & Maryann Plane 
Family Trust · ted Ji y 23, 2012 
T.J. Budge, Es7 Jason & Janae Skinner 
see attached 
Date Clyde G. Nelson, Esq. for Defendants: Sterling Wallentine 
and Annette Wallentine, husband & wife 
Date 
Stipulation Re: Motions to Substitute 
see attached 
Steven A. Wuthrich, Esq. for Plaintiffs: Jeanne R. 
Macvicar and Jerry Macvicar, husband & wife; 
arid F.H Carlton Family Trust 
2 
(1) the Plane Trust shall be substituted for Jeanne R. Macvicar, Jerry Macvicar, 
above-related matter, as related to Parcel 1 in Section 27 of Township 16 South, 
Range 43 East, Boise Meridian, Bear Lake County, State ofldaho, in accordance 
with Idaho Rules of Civil Procedure 25( c) and 25( e ). 
(3) Skinner shall also be substituted for Sterling & Annette E. Wallentine, husband 
and wife, in the above-related matter, as related to Parcel 2 in Section 27 of 
Township 16 South, Range 43 East, Boise Meridian, Bear Lake County, State of 







·~.Alan Schroder, Esq. for The Jim &Maryann Plane 
Family Trust dated July 23, 2012 
~.J. Budge, Esq., for Jason & Janae Skinner 
.,.-/ Steven A. Wuthrich, Esq. for P aintiffs: Jeanne R. 
Macvicar and Jerry Macvicar, husband & wife; 
and F H Carlton Family Trust 
Stipulation Re: Motions to Substitute 
.J-
2 
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(2) Skinner shall bt su.bstitm.ed for David c.t Peggy Ev1:1rjcm, husb11.nd a11d wife, in the 
a.bovi;•rtfated matter, as ralated to fareeU in Section 27 of T<;iWJ'lship J.6 South1 
Rmi't 43 E&tt. Boitie M~ridian1 Bear Lake County, State of'Idahoi in acoordanc~ 
with !daho Rules of Civil Procedure 25(c) and 25(e). 
(3) Skirmc.r shall also be e:u.bstituteid fc,~ Sterling.& Annett« E. Wallentine, hiisband 
att.d wife, {n the a.bO\'l:.M'el ated matter, as telated to fnroel 2 in Section 27 of 




SUpulaeio11 Rei Motions en Su-b&iltut~ 
~W. Alan Scltroder, Esq. for The Jim c;f: Matyann Plane 
Family Tnwtiated July 13, 20! 2 
~
TJ, Budao, Esq., for Ja,ron &.: Janae Skinn6t 
Clyde O. Nii:tlson, ~sq. for Defendants: SrerU.rtg Wall11.nrt11a 
c:itid A.1111ettc Wa!lontine, hu,sband cfc"wife 
~14,~ 
Steven. A. Wuthrich,Ei°q. for Plaintiffs: Jeanne R. 
Macviaar and Jerry Macvicar, hll~band & w{fe; 
and F.H. Carlton Family Tru.sr 
p.2 
/:2-1? -/ 3 
Date 
Date 
Stipulation Re: Motions to Substitute 
see attached 
Defendants: Kim N Erickson and 
Cynthia Erickson, husband & wife 
3 
Date 
Stipulation Re: Motions to Substitute 
Defendants: Doran E. Smith and 
Defendants: Kim N Erickson and 
Cynthia Erickson, husband & wtfe 
3 
02-25-13; 08: 19AM; '435-946-8852 # 3/ 5 
Date 
?' 
Defendants: Doran E. Smith and 
- .. - - '_., ., ., r n .,~P-
d-JJ- /3.-
Date 
Stipulation Re; Motions to-Substitute 
A j _ 
CERTIFICATE OF SERVICE 
n \ r hP'rP'.hv t:P:rtifv that I served a true and correct copy of the foregoing document 
.i: 
[lawyer for the following Plaintiffs: Jeanne R Macvicar and Jerry Macvicar, husband & 
wife; and F.H Carlton Family Trust] 
Ardee Hel~m, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
[Defendants: Doran E. Smith and Judy E. Smith, husband & wife; 
David Everton and Peggy Everton, husband & wife; and Kim N Erickson and Cynthia 
Erickson, husband & wife] 
Clyde G. Nelson 
Attorney at Law 
172 South Main 
P.O. Box 797 
Soda Springs, Idaho 83276 
[lawyer for the following Defendants: Sterling Wallentine and Annette Wallentine, 
husband & wife] 
(2) I also hereby certify that I served a true and correct copy of the foregoing 
document on as11'liay of February, 2013; by first class mail, to the following parties 
of record in the above-noted matter: · 
Doran E. Smith and Judy E. Smith 
65 E 1st S 
Bloomington, Idaho 83223 
David and Peggy Everton 
1215 WillowBendDr. 
Medina, Ohio 44256 
Kim N. Erickson and Cynthia Erickson 
261Highway89 c~ 
Fish Haven, Idaho 83287 
Stipulation Re: Motions to Substitute 4 
(3) I also hereby certify that I served a true and correct'copy of the foregoing 
document on .,..?51iay of February, 2013, by first class mail, to the following non-
parties of record in the above-noted matter: 
T.J. Budge, Esq. 
RACINE OLSON NYE BUDGE & BAILEY, CHARTERED 
201 East Center Street 
P.O. Box 1391 
Pocatello, Idaho 83204 
[Legal Representative for Jason & Janae Skinner]. 
(4) I also hereby certify that I served a courtesy true and correct copy of the 
foregoing document on C):;ti'day of February, 2013, by first class mail, to the 
following non-parties ofrecord in the above-noted matter: 
Chuck Heisler, Jr. 
District Right of Way Agent Senior 
Idaho Transportation Department 
P.O. Box4700 
Pocatello, Idaho 83205-4700 
[Representative of current owner of State Right of Way] 
Idaho Attorney General's Office 
Transportation Division 
3 3 11 ·West State Street 
Boise, Idaho 83703 
[Legal Representative of current _owner of State Fight of Way] 
The Jim & Maryann Plane Family Trust dated July 23, 2012 
1108 North 20th Street 
Boise, Idaho 83702 
[Current owner of Parcel 3] 
Stipulation Re: Motions to Substitute 
?SJ 
5 
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~~ 
~ 
FAX No. P. OD 1 
husband and wife; F.H. CARLTON and the F.H. 
CARL TON FAMILY TRUST, 
Plaintiffs, 
vs. 
STERLING WALLENTINE, and ANNETTE E. 
WALLENTINE, husband and wife; DORAN E. SMITH 
and JUDY E. SMITH, husband and wife; DAVID 
EVERTON and PEGGY EVERTON, husband and wife; 
KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
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Re: Motion to Substitute The 
Jim &: Maryann Plane Family 
Trust rl,Lted Jn{J1 23, 2012, for 
Jeanne R. Macvicar, Jerry 
Macvica.r1 Jwsbtwd & wife (as to 
Parcel 3). 
Re: Motion to Substitute Jason 
& Jane Skinner for Davifl & 
Peggy Everto11 (as to Par·cel 1) 
and Sterli1tg &: Atrnette E. 
Wllllentine (as to Parcel 2). 
~~~~~~~~~~~~~~~~~~) 
This matter comes before the Court npon the Stipulation of the parties, and the Court 
finding good cause to approve the Stipulation, and the Court being otherwise informed> now 
therefore: 
(I) The Jim & Maryann Plane Family Trust dated July 23, 2012 ("Plane Trusf') 
shall be substituted for Jeanne R. Macvicar, Jerry 111.acvicc.u', husband and w(fe, in 
the above-related matter, as related.to Parcel 3 in Section 27 ofTownshlp 16 South, 
Range 43 East, Boise Meridian, Bear Lake County> State ofldaho, in accordance 
with Idaho Rules of Civil Procedure 25(c) and 25(e). 
Order A.ppro·!'ing Stlpul11tiou Re: Motlous to Substitute l 
02:45 PM FAX No. P. 002 
(2) Jason & Jane Skinner ("Skinner"') shall be substituted far David & Peggy 
(3) Skinner shall also be substitt.ited for Sterling & Annette E. Wallentine, husband 
and ·wife, in the above-related matter, as related to Paroel 2 in Section 27 of 
Township 16 South, Range 43 East, Boise Meridian, Bear Lake County, State of 
Idaho, in accordance with Idaho Rules of Civil Procedure 25( c) and 25( e ). 
( 4) The Coi.ut Clerk shaU tevise the Caption in the above-noted matter to reflect the 
afm:ementio11ed substitutions. 
Dated this Zl_tJaay of & bruur7 , 2013. 
' 
Or·der Approving Stip11latio11 Re: Motions to Subsiltote 2 
FEB/27/2013/WED 02: 45 PM FAX No. 
o, 
CERTIFICATE OF SERVICE 
T.J. Bu.dgei Esq. 
RACINE OLSONNYE BUDGE & BAILEY) CHARTERED 
201 East Center Street 
P.O. Bax L391 
Pocatello, ldah.o &3204 
Steven A. Wuthric.h~ P.A. 
Steven. A. Wuth.:rich 
1011 Washington, Suite l 02 
Montpelier, Idaho 83254 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY A1'.TN PLANE FAMILY TRUST 
DATED JULY 23, 2012; F.H. CARLTON and the F.H. 
CARLTON FAMILY TRUST, 
Plaintiffs, 
vs. 
JASON & JANAE SKINNER, husband and wife; 
DORAN E. SMITH and JUDYE. SMITH, husband and 
-vvife; KIM N. ERJCKSON and CYNTHIA ERJCKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
27, TS16S, R43E, Boise Meridian, Bear Lake County, 




) MOTION TO VOID A 
) PORTION OF THE Judgment 
) and Decree of Quiet Title filed 
) August 22, 2000, PER IDAHO 
) RULE OF CIVIL 










The Jim & Maryann Plane Family Trust dated July 23, 2012 ("Plane Trust") moves to 
void a portion of paragraph 5 on page 3 of the Judgment and Decree of Quiet Title filed August 
22, 2000 ("2000 Judgment"), in accordance with Idaho Rule of Civil Procedure 60(b )( 4 ). 
Motion to Void a portion of the 2000 Judgment 1 
This Motion specifically seeks to void the following portion of paragraph 5 of the 2000 
Judgment so as to delete the second, third, and fourth sentences from paragraph 5: 
.wi4~eF> ..-i:t-aejsins the Evertonprap0rty. No more five feet ofih"' Wall"'n~~.-cy: 
sl;ia;JJ.:tie .. :used-3$-par:t of the easem":i:i.t, and mi.ly that portion of the Wrllentin" pr~e~ 
nece-ssa.=y to prov:ds t<tn (l 0) faet in width rJWl he '..lBed, tbe s::tate right of v:ay Ime, It is 
ilnderstood that the e:ci.stia.g..Gght-of...way leading from the State right ofwzy-te-the-E.:Ye.rtoo; 
Jl1:a.IJ,..,a,tklc'i' :.ml &>4:aciricm- :P*CP"'dienxi.1•r be Joc=a-re·d. i:c pa;t, upci:i tb.e S+;u: ri ght-ot>w2y ~ 
~ef'ieaHy bes been so used .. The Macvicars, Walkntines and Evt':!'tons shall jointiy 
maintain said easement sufficient for ingress and egress and shall not block or infringe upon 
the other's access, said maintenance agreement to be binding upon the heirs, assigns and 
successor's in interest ofMacvicars, Wallentine;;, and Evertons. 
All other portions/provisions of the 2000 Judgment will remain "as is" and will remain 
otherwise effective. 
Before filing this Motion, the lawyer for Plane Trust or a representative of Plane Trust 
conferred with Plaintiffs F.H. CARLTON and the F.H. CARLTON FAMILY TRUST; with 
Defendants DORAN E. SMITH and JUDYE. SMITH, husband and wife; and with Defendants 
KIM N. ERICKSON and CYNTHIA ERICKSON, husband and wife; each do not object to the 
granting of this Motion. 
Motion to Void a portion of the 2000 Judgment 2 
ln addition, before :filing this Motion, the lavvyer for Plane Trust conferred with 
representatives of the Idaho Department Transportation ("IDT"); IDT does not object to the 
objects to the granting of this Motion. 
In addition to the foregoing non-objections to this Motion, this Motion is based upon the 
Affidavit of James Keith Plane signed December 26, 2012 (and previously :filed with this Court 
on January 7, 2013), upon the Affidavit ofW Alan Schroeder signed January 14, 2013 (and 
previously filed with this Court on January 16, 2013), and upon the Second Affidavit of James 
Keith Plane dated March 28, 2013 (and filed herewith), as well as the Memorandum in. Support 
of this Motion to Void a portion of the 2000 Judgment (and :filed herewith). 
Dated this 28th day of March, 2013. 
SCHROEDER & LEZAMIZ L4 W OFFICES, LLP 
By l 
W. Alan Schroe r, the lawyer for 
The Jim & Marya Plane Family Trust dated July 23, 2012, a Plaintiff 
Motion to Void a portion of the 2000 Judgment 3 
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Motion to Void a portion of the 2000 Judgment 4 
W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
447 WEST M\'RTLE STREET 
. DISTRICT COURT ' 
SIXTHJUOICIAL DfSTRlCT 
BEAR LAKE COUNT y. ID/. HO 
2113 APR ... I PM f: 23 
IN THE DISTRICT COURT OF THE SIXTH JUDICLU DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARYANN PLANE FAMILY TRUST 
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The Jim & Maryann Plane Family Trust dated July 23, 2012 ("Plane Trust") submits its 
memorandum in support of its motion to void a portion of the Judgment and Decree of Quiet 
Title filed August 22, 2000 ("2000 Judgment"), in accordance with I.R.C.P. 60(b)(4). 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
Procedural Background 
On November 5, 1998, a Complaint for Quiet Title was filed. Thereafter, i\nswers, 
Atl:idavif'). The State oj Idaho neither signed nor consented to the 2UUU Stipulation. 
On June 2, 2000, the Court signed an "Order Approving Stipulation for Settlement" 
("2000 Order"). See Exhibit #3 to Plane A.ffidavit. 
On August 21, 2000, the Court signed a "Judgment and Decree for Quiet Title" ("2000 
Judgment"). See Exhibit #1 to Plane Affidavit. The 2000 Judgment "granted" to the owner of 
Parcel 3 (and their heirs, assigns and successor's in interest) an easement across Parcels 1 and 2. 
Id. at page 3, paragraph 5. The State of Idaho did not consent to the 2000 Judgment. 
Over 5-years later, on October 5, 2005, James K. & Maryann Plane purchased Parcel 3, 
which was the subject of the 2000 Stipulation and 2000 Judgment. Plane Affidavit, 6. 
Another 7-years later, on or about September 27, 2012, Plane Trust discovered that 
Idaho Department of Transportation ("IDT") sent a letter to its neighbor, Jason & Janae Skinner 
("Skinner"), owners of Parcels 1 and 2. Plane Affidavit, 12; Plane Affidavit, Exhibit #6. The 
IDT letter dated September 27, 2012, stated that: 
It has come to our attention that you have built a frontage road on 
ITD property at a building site at 252 Highway 89, Fish Haven, 
Idaho. This encroachment is illegal and must be removed. All 
lateral access must be from your private property and shall not be 
on State property. 
Please remove the illegal encroachment (frontage road) 
immediately. If the illegal encroachment has not been removed by 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
2 
you by October 15th, 2012, it will be removed by state forces and 
you will be billed for the expense." 
of the "frontage road" referenced in the IDT letter and to otherwise sustain the 10-foot easement 
granted on the "west border" of Parcels 1and2, but to no avail. Plane Affidavit ifif 12-15; Plane 
Affidavit, Exhibit #7. 
On January 7, 2013, Plane Trust filed a Motion in the above-entitled Court to substitute 
itself for its predecessor-in-interest as to Parcel 3, i.e. Jeanne R & Jerry Macvicar. 
On February 19, 2013, Skinner filed a Motion in the above-entitled Court to substitute 
themselves for their predecessors-in-interests as to Parcel 1, i.e. David & Peggy Everton, and as 
to Parcel 2, i.e. Sterling & Annette Wallentine. 
On February 27, 2013, an "Order Approving Stipulation" was signed granting the 
Motions to substitute filed by Plane Trust and by Skinner. 
Before filing this Motion, Plane Trust or the lawyer for Plane Trust coordinated v.rith all 
(remaining/new) parties to this matter. All parties do not object to the above-entitled Court 
granting this Motion, except for Skinner. 
Factual Background giving rise to the Motion 
The "Judgment and Decree for Quiet Title" issued on August 21, 2000 ("2000 
Judgment") resolved a boundary dispute between the parties that owned what is now legally 
3 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
described as, Parcels 1, 2, 3, 4 of Section 27 ofToV\111ship 16 South, Range 43 East, Boise 
Meridia.11, Bear Lake County, State of Ida.ho. See legal descriptions for Parcels 1-4 appended to 
Plaintiffs; and, Parcel 4: F.H. Carlton and the F 
Affidavit , 3. 
Carlton Family Trust - Plaint1tts. See Plane 
Beyond resolving a boundary dispute, the 2000 Judgment "granted" to the oV\71ler of 
Parcel 3 an "easement" across Parcels 1 and 2 for "egress and ingress" to Parcel 3. The 
"easement" portion of the 2000 Judgment stated: 
5. Tilere is granted to Jca:m1,1:i 1v1acvicar, by Av.nette and Sterling Wallentine, and Peggy and 
David E·verton, heirs, .md ~uccessor' s in interest, ;m easement of 
approxima1:eiy ten (1 0) feet in for egress and to their prop::::ny, ;;aid easement 
being loClltGd on the v.'esr border of said prope:::tks. The easement shall nm exceed 1ts p:resem 
\Vidth where it adjoiru the Eve_rton property. No more tl'!/e feet of the \Vallentine property 
shall be used .::s pa.'1. of the easement, and only that portion offue Wallentire property as 
necessary to provide ten {10) feet in v,idfu shall be used. the state right of way line. 11 is 
·the: existing right-of-v:ay leadbg fram i:he State right of w.ay to ±he Everton, 
Walltntiue and Macvicm" properties roay be; 1ocared, in part, upon the Stata rlght·of~v;<ay as 
bjstoricti!ly has been so us~ ... TIJe !vb.cvil;;:""ITS, \Va.llerrtin::s and Evertons shall jointi}' 
maintain said easement ;;ufficient foringre.!>S wd egress and shatl not bfock or infringe upon 
the ntber's access, said maintenance agreement 1o be binding upon the .heirs, assigns anti 
s•.ii.;:,::.cssar's in interest ofMacvfo:rs, \Vallentine>:, and Everton.s_ 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
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Plane Affidavit, Exhibit #1, at page 3, paragraph 5. 
As is revealed reading the "easement", the easement portion of the 2000 Judgment 
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See Exhibit "A" attached to Second Affidavit of James Keith Plane signed March 28, 2013 
("Second Pla.ne AL.!fidavit"). As to the typographical mistakes, this related to certain language 
~= 00) n:et m 'Widthmr~• ~ 101be:a' pr.a~, :saii.t~,, 
· be~loeafOdontbe:wC'it~er-ofsaidptop~es. f,~~r,~~t 
W'Jdtb where it ~ the :Ever:ton p:ope:ty. No IOQN -~ feet of~ Wi:l18Utlne-prope:rty 
/l 
· Shlill be ~d =part of ttc es~ and only that~ of the Wall~. JP:: oputy as 
d~ ?flW 
~ to·JitGvide 1= (10) ,feet il1 ~ D.ll ~used. f'rW?@ t i! E.M;:ti&::. It is 
m:.dentood 1bat thl:.~ rlgbt<if·way l~ fiom the ~right of way tg ~ Evc:non, 
. Wallemine am Mae~~esmay be~ mpatt, Upo!l. the St:21.e .right...of-~ a! 
. ~ has. bc:en so used. ,The Mat.nic:s:m, W~lr.mtifU!!S a.ad E\1'el1'.0:nS sba.ll jQj.ru;}y 
· maintAin saidea,gt:ment.Sufficlemtfar ~ md ~~ awisbsll.mrt bktck or ~t'>UJJOD 
Plane Affidavit, Exhibit #2, at page 3, paragraph 6. 
At and before the time the 2000 Judgment was issued, the State ofidaho (aka Idaho 
Department of Transportation) was not a party to the litigation or otherwise knew/consented to 
the 2000 Judgment. See Plane Affidavit, Exhibit #6 (wherein IDT stated in a letter dated 
September 27, 2012, that "It has come to our attention that ... "). 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
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After the 2000 Judgment was issued, the then owners of Parcels 1, 2, 3 conveyed their 
interests to others. Specifically, as to Parcel 1, David & Peggy Everton conveyed their interest 
Keith & Maryann Plane, who then conveyed their mterest m Parcel 3 to the Plane l rust. 
Plane Affidavit ifil 4-7. The current owner of Parcels 1and2 is Skinner, and the current owner 
of Parcel 3 is the Plane Trust. See Plane Affidavit if 7. 
Over 12-years after the 2000 Judgment was issued, the Idaho Department of 
Transportation ("IDT") learned of an "illegal encroachment" (Exhibit #6 of Plane Affidavit) 
upon the "State right of way" (Exhibit #5 of Plane Affidavit) by the "easement" which was t..lie 
subject of the 2000 Judgment (Exhibit #1 at page 3, paragraph 5, of Plane Affidavit; see also 
Exhibit #2 at page 3, paragraph 6, of Plane Affidavit). See Plane Affidavit if 12. IDT \VTOte the 
now owners of Parcels 1 and 2, i.e. Skinner, on September 27, 2012, demanding that Skinner 
"immediately" remove the road that encroached upon the State Right-of-Way. See Exhibit #6 of 
Plane Affidavit. Specifically, the IDT letter dated September 27, 2012, stated that: 
It has come to our attention that you have built a frontage road on 
ITD property at a building site at 252 Highway 89, Fish Haven, 
Idaho. This encroachment is illegal and must be removed. All 
lateral access must be from your private property and shall not be 
on State property. 
Please remove the illegal encroachment (frontage road) 
immediately. If the illegal encroachment has not been removed by 
you by October 15th, 2012, it will be removed by state forces and 
you will be billed for the expense." 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
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Plane Affidavit, Exhibit #6 (emphasis supplied). See also Affidavit of W Alan Schroeder signed 
January 14, 2013 ("Schroeder Affidavit"), Exhibit "A" (which is another letter from dated 
Affidavit), to abate the "illegal encroachment", as well as to secure the 10-toot road "easement" 
across the "west border" of Parcels 1 and 2 which was "granted" in the 2000 Judgment. See 
Plane Affidavit ,'ii 8, 13-16. To date, this communication has been to no avail. See Plane 
Affidavit ~ 16. 
Given the lack of response by Skinner, given the "illegal encroachment", and given that 
the 2000 Judgment illegally allowed the parties to use/rely upon part of the "State right of way", 
the Plane Trust intervened into the above-noted action so that the Plane Trust could file its 
Motion under Idaho Rules Civil Procedure 60(b )( 4) to void the apparent unlawful provision 
within the 2000 Judgment at page 3, paragraph 5, as stated/illustrated in the Motion, as well as 
in Exhibit #8 of the Plane Affidavit at page 3, paragraph 5. See Plane Affidavit~~ 16-17. 
Discussion of Law and Argument 
Under Idaho Rule of Civil Procedure 60(b )( 4), a district court may relieve a party from 
"a judgment (that) is void."1 \Vhile a Rule 60(b)(l),(2), or (3) motion must be brought within 6-
1 
While most claims brought under Idaho Rule of Civil Procedure Rule 60(b) are reviewed only for an abuse of 
discretion, a motion based on a void judgment under Rule 60(b)(4) is reviewed de novo. Meyer v. Meyer, 135 Idaho 
460, 462, 19 P.3d 774, 776 (Ct. App. 2001) (contrary to other 60(b) motions, ''relief from a void judgment pursuant 
to Rule 60(b)(4) is nondiscretionary."); compare Dufur v. Nampa & Meridian Irr. Dist., 128 Idaho 319, 324, 912 
P.2d 687, 692 (Ct. App. 1996) (using an abuse of discretion standard ofreview for 60(b)( 4) motions) with 
Dragotoiu v. Dragotoiu, 133 Idaho 644, 648, 991 P.2d 369, 373 n.2 (Ct. App. 1998) (specifically rejecting Dufur 
and establishing a de novo standard ofreview for 60(b)(4) motions). 
8 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
months, a Rule 60(b )( 4) motion must only be brought within a reasonable time to set aside a 
judgment. See State v. Peterson, 153 Idaho 157, 280 P.3d 184, 190 (Ct. App. 2012) 
(5th Cir. 1998) ("'There is no time limit on an attack on a judgment as void ... "'); Hertz Corp. 
v. Alamo Rent-A-Car, Inc., 16 F.3d 1126, 1130 (11th Cir. 1994) (citing cases adopting this rule). 
Consequently, a movant claiming relief under Rule 60(b )( 4) need not establish a meritorious 
defense. See In re Nabilsi, BAP.CC-009-1207-MKJA, 2010 WL 6259980 (B.A.P. 9th Cir. Nov. 
16, 2010) (citing the standard for the analogous Fed R. Civ. Pro. 60(b)(4)); see also Broadcast 
Music, Inc. v. 10..TS. Enters., Inc., 811F.2d278, 280 (5th Cir. 1987). 
In addition, although the concept of a "void" judgment is narrowly construed so as to 
discourage circumvention of the appellate process, a judgment (or part of a judgment2) must 
nonetheless be vacated as void under Rule 60(b)(4) ifthe rendering court lacked personal 
jurisdiction, subject matter jurisdiction, or acted in a manner inconsistent with due process of 
law. Dragotoiu v. Dragotoiu, 133 Idaho 644, 647, 991P.2d369, 372 (Ct. App. 1998) (the lack 
of personal or subject matter jurisdiction is a "jurisdictional defect" that renders a judgment void 
under 60(b)(4), as is the "plain usurpation of power constituting a violation of due process."); 
accord Thomas P. Gonzalez Corp. v. Consejo Nacional De Produccion De Costa Rica, 614 
2 lf only a portion of a judgment may be characterized as "void," then the void portion may be vacated and the 
valid portion may be permitted to stand. See McGrew v. McGrew, 139 Idaho 551, 559 (2003) (action under IRCP 
60(b)(4)); Woodv. Wood, 100 Idaho 387, 389 (1979) (action under IRCP 60(b)(6)). 
9 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
F.2d 1247, 1256 (9th Cir. 1980) (where a trial court lacks personal jurisdiction, it has "a 
nondiscretionary duty to grant relief from [a] default judgment."). 
neither made a party to the underlying action giving rise to the 2000 Judgment nor consented to 
the 2000 Judgment from which the "easement" was granted. The parties to the underlying 
action, as well as the Court, simply did not have the legal authority to include language in the 
2000 Judgment (or in the 2000 Stipulation) to "grant" any "easement" to Parcel 3 that 
referenced/relied upon any portion of the "State right of way". Given this unlawful reference, 
the just remedy is for the Court to void a portion the unla~ful provision within the 2000 
Judgment at page 3, paragraph 5, as stated/illustrated in the Motion, as well as in Exhibit #8 of 
the Plane Affidavit at page 3, paragraph 5. See Plane Affidavit ~if 16-17. 
Conclusion 
The Plane Trust urges the Court to grant its Motion to Void a portion of the 2000 
Judgment, as stated/illustrated in its Motion. 
Dated this 281h day of March, 2013. 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
By -T--"'-->-- s ~I~ 
W. Alan Schroe er, the lawyer for 
The Jim & Marya Plane Family Trust dated July 23, 2012, a Plaintiff 
Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
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STATE OF ID.AHO ) 
) SS. 
COUNTY OF ADA ) 
JAMES KEITH PLANE being first sworn says: 
1. I previously signed an affidavit in the above-entitled matter on December 26, 
2012. Such affidavit remains true and correct to this day, except to the extent the 
Second Affidavit of James Keith Plane 
'J1 
1 
above-entitled Court issued an Order granting the substitution of certain parties. 
See "Order Approving Stipulation" February 27, 2013. 
was attach as Exhibit #1 to my first affidavit signed December 26, 2012. See 
Exhibit "A", attached hereto, which is a true and correct copy of the complete 
survey. 
Subscribed and sworn to before me this 28th day of March, 2013. 
J1lfJ1 KJ.) ,JR 0MdJ.,lj)f0._> 
Notary Public in and for the 
State of Idaho . 
My Comm. Exp. Id./ d.&i/;).{J;S-
Residing at 'f\1 e v\ cl1 ewO -I].u.ho 
Second Affidavit of James Keith Plane 2 
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Idaho Attorney General's Office 
Transportation Division 
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) SCHED"CJLING OF BRIEFING 
) ON MOTION BETW'EEN 
JASON & JANAE SKINNER, husband and wife; 
DORAN E. SMITH and JUDY S11ITH, husband and 
wife; KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
27, TS16S, R43E, Boise Meridian, Bear Lake County, 
State of Idaho, 
Defendants. 
) PLAN'E TRUST Al\11> 
) SKINNER 
) 
) Re: MOTION TO VOID A 
) PORTION OF THE Judgment 
) and Decree of Quiet Title filed 
) August 22, 2000, PER IDAHO 
) RULE OF CIVIL 
) PROCEDURE 60(b)(4). 
) 
~~~~~~~~~~~~-) 
PLEASE TAKE NOTICE That the Hearing regarding The Jim & A1aryann Plane 
Family Trust dated July 23, 2012's Motion to Void a Portion of the Judgment and Decree of 
Quiet Title filed August 22, 2000, vvill be heard on the 6th day of June, 2013, at 1: 3 0 p.m. before 
the Honorable Mitchell W. Brown, District Judge, at the Bear Lake County Courthouse, 7 East 
Notice of Hearing - Motion to Void a portion of the 2000 Judgment 1 
Center Street, Paris, Idaho. This Notice of Hearing is provided in accordance with Idaho Rules 
Procedure 60(b )( 4). 
the tllmg ot tne Motion. All parties, mcludmg tne ldaho Department ot l ransportation, do not 
object to the granting of the Motion, except for Jason & Janae Skinner ("Skinner"). Given such 
objection by Skinner, the lawyer for Plane Trust coordinated with the lawyer for Skinner 
regarding the scheduling of briefing and the scheduling of the hearing. Plane Trust and Skinner 
agreed that: 
• Plane Trust's Motion would be filed on or before March 29, 2013; 
• Skinner's Response to the Motion would be filed on or before May 2, 
2013; 
• Plane Trust's Reply to the Motion would be filed on or before May 24, 
2013; and 
• The Hearing on the Motion would occur on June 6, 2013. 
Dated this 28th day of March, 2013. 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
By L~ --,- ----"--- s J~ 
W. Alan Schroede the lawyer for 
The Jim & Maryann lane Family Trust dated July 23, 2012, a Plaintiff 
Notice of Hearing- Motion to Void a portion of the 2000 Judgment 2 
CERTIFICATE OF SERVICE 
I hereby certify that on this 28th day of March, 2013, I served a true and correct copy of 
:fteven A. wurnricn, r.A. 
1011 Washington, Suite 102 
Montpelier, Idaho 83254 
Ardee Helem, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Clyde G. Nelson 
Attorney at Law 
172 South Main 
P.O. Box 797 
Soda Springs, Idaho 83276 
Doran E. Smith and Judy E. Smith 
65 E !st S 
Bloomington, Idaho 83223 
Kim N. Erickson and Cynthia Erickson 
261 Highway 89 
Fish Haven, Idaho 83287 
Jerry Whitehead 
Chairman, Idaho Transportation Board 
3 311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Chuck Heisler, Jr. - District Right of Way Agent Senior 
Idaho Transportation Department 
P.O. Box 4700 
Pocatello, Idaho 83205-4700 
Idaho Attorney General's Office 
Transportation Division 
3311 West State Street 
Boise, Idaho 83703 
The Jim & Maryann Plane Family Trust dated July 23, 2012 
1108 North 20th Street 
Boise, Idaho 83702 
~ltia1M}) OrrtdM ~ 
Elaine Anderson 
Notice of Hearing - Motion to Void a portion of the 2000 Judgment 3 
Scott J. Smith (ISB No. 6014) 
Thomas J. Budge, Esq. (ISB No. 7465) 
RACINE OLSON NYE BUDGE 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLAN'E FAMILY 
TRUST DATED JULY 23, 2012; F.H. 




JASON & JANAE SKINNER, husband and 
wife; DORAN E. SMITH and JUDYE. 
SMITH, husband and wife; KIM ERICKSON 
and CYNTHIA ERICKSON, husband and 
wife; and any and all persons claiming any 
interest in and to the subject real property 
located in Sec. 27, Tl6S, R43E, Boise 
Meridian, Bear Lake County, State ofidaho, 
Defendants. 
Case No. CV-1998-121 
DEFENDANTS SKTh1NERS' 
OPPOSITION TO THE PLM1ES' 
MOTION TO VOID A PORTION OF 
THE JUDGMENT AND DECREE OF 
QUIET TITLE 
Defendants Jason and Janae Skinner (hereinafter the "Skinners"), by and through their 
attorneys of record, Racine Olson Nye Budge & Bailey, Chartered, submit their Opposition to the 
Motion to Void a Portion of the Judgment and Decree of Quiet Title filed Aprill, 2013, by the 
Plaintiff Jim & Maryann Plane Family Tmst (hereinafter the "Planes"). This Opposition is 
supported by the Affidavit of Jason Skinner filed herewith. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT AND DECREE OF QU1TE TITLE - 1 
::r1tf 
INTRODUCTION AND FACTUAL BACKGOUND 
This is likely one of the more unusual proceedings to come before the Court. It involves a 
tlear LaK:e county Kecoraer m ;::)eptemoer LVUU. 
The Stipulated Judgment decreed an easement "ten (10) feet in width for egress and 
ingress" along the west boarder of the lots owned by Wallentine and Everton for the benefit of the 
lot owned by Mac Vicar. 2 However, the Stipulated Judgment was very clear that the entire ten (10) 
foot -vvidth of the easement would not be located on the either the Wallentine and Everton lots. 
The Stipulated Judgment stated that the "easement shall not exceed its present width where it 
adjoins the Everton property" and that "[n]o more than five feet of the Wallentine property shall be 
used as part of the easement, and only that portion of the Wallentine property as necessary to 
provide ten (10) feet in width shall be used."3 The portion of the easement not located on either 
the Wallentine or Everton lots was to be located within the State highway right-of-way, consistent 
with historic use. The Stipulated Judgment expressly stated that the paiiies "understood that the 
existing right-of-way leading from the State right of way to the Everton, Wallentine and Mac Vicar 
properties may be located, in paii, upon the State right-of-way as historically has been used. "4 
1 See Affidavit of James Keith Plane at Exhibit No. 1 (note that the recorder's stamp showing the 
date of recording is on page 4 of the Judgment and Decree Quieting Title). 
2 See Affidavit of James Keith Plane at Exhibit No. 1 (Judgment and Decree Quieting Title at~ 5). 
3 Id. 
4 Id. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT AND DECREE OF QUITE TITLE - 2 
In October 2005, the Planes purchased the lot owned by the MacVicars. 5 Since then, 
however. the Planes anoarentlv become dissatisfied with the location of the stipulated 
have it encroach to a much greater extent on to the Wallentine and Everton lots.v This is the sole 
purpose behind the filing of the Planes' Rule 60(b)(4) motion. 
The Skinners, as the current owners of the Wallentine and Everton lots, oppose this. The 
Planes' Rule 60(b)(4) motion must be denied because it is untimely and unfounded. It is an 
improper attempt to collaterally attack a single provision within the 2000 Stipulated Judgment. 
Because the Planes have brought and pursued their motion :frivolously, unreasonably, and 
without foundation, and have done nothing more than improperly attempt to collaterally attack a 
12-year-old Stipulated Judgment, the Skinners are entitled to their attorney fees pursuant to I.C. § 
12-121 and I.R.C.P. 54(e). 
5 See Affidavit of James Keith Plane at ir 6. 
6 See Affidavit of James Keith Plane at if 17. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT AND DECREE OF QUITE TITLE - 3 
ARGUMENT 
A. The Planes' Rule 60(b)(4) Motion must be denied because it is untimely. 
an issue of fact for the dlstnct court. lJavzs v. rarnsn, u 1 mano J:tJ, ::>::t 1, ~o 1 r .L..u 
1198, 1200 (1998). The district court's determination is subject to clear-error 
review. Shelton, 108 Idaho at 937, 703 P.2d at 701. When the movant challenges a 
judgment as void under Rule 60(b), the court examines the length of time between 
the moment the judgment becomes apparent to the defendant and the date the Rule 
60(b) motion is filed. McGrew v. McGrew, 139 Idaho 551, 559, 82 P.3d 833, 841 
(2003). 
A!eyers v. Hansen, 148 Idaho 283, 290, 221 P.3d 81, 88 (2009). Under Rule 60(b)(4), "what 
constitutes a reasonable time is judged from the time that the party learned of the judgment." 
McGrew v. McGrew, 139 Idaho 551, 559, 82 P.3d 833, 841 (2003). 
In the Meyers case, the Idaho Supreme Court addressed the timeliness of a Rule 60(b)(5) 
motion seeking to vacate a judgment based upon inequities. A Rule 60(b)(5) motion, like a Rule 
60(b )( 4) motion, must also be filed within "a reasonable time." The Supreme Court held that "the 
court should examine the movant's delay" and affirmed the trial court's finding that "[t]here is no 
reason why [the defendant] could not have reasonably ascertained the nature and extent of the 
judgment against him ... in September of 2006" which was almost seventeen (17) months before 
he filed his Rule 60(b)(5) motion. Meyers, 148 Idaho at 284, 221 P.3d at 89. The Supreme Court 
held "given that [the defendant] waited over seventeen months to challenge the default judgment, 
it was not an abuse of discretion to deny his motion for relief" Id. (emphasis added)( citing with 
approval Viafax Co1p. v. Stuckenbrock, 134 Idaho 65, 71, 995 P.2d 835, 841 (Ct. App. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JlJDGMENT AND DECREE OF QUITE TITLE - 4 
2000)(finding that an unexplained delay of less than five months was unreasonable under Rule 
7 
entered by Judge Harding and subsequently recorded with the Bear Lake Recorder m September 
2000. 8 See I.C. § 55-811 ("Every conveyance of real property acknowledged or proved, and 
certified, and recorded as prescribed by law, from the time it is filed with the recorder for record, is 
constructive notice of the contents thereof to subsequent purchasers and mortgages 
[mortgagees]."); Miller v. Simonson, 140 Idaho 287, 290, 92 P.3d 537, 540 (2004)(Same). The 
transfer of property from one owner to another does not re-start the clock when determining 
whether a Rule 60(b) motion is made within a reasonable time. The Planes, as subsequent 
purchasers of the Mac Vicar lot, have had constructive notice of the Stipulated Judgment since its 
recording in September 2000. Moreover, the Planes admit that they acquired actual notice of the 
Stipulated Judgment when they purchased their property October 2005, because it was expressly 
referenced in their commitment for title insurance.9 Whether or not the Planes took the time to 
read the Stipulated Judgment, they certainly had notice of it. 
7 In their Memorandum on page 9, the Planes improperly attempt to rely upon non-binding federal 
case law for the proposition that there is no time limit for the filing of a Rule 60(b )( 4) motion. That 
federal case law is contrary to the Idaho case law cited above and must be rejected. 
8 See Affidavit of James Keith Plane at Exhibit No. 1 (note that the county recorder's stamp 
showing the date of recording is located on the page 4 of the Stipulated Judgment). 
9 See Affidavit of James Keith Plane at ii 10. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT AND DECREE OF QUITE TITLE - 5 
Because the Planes have had constructive notice of the Stipulated Judgment since 2000 
{morP: th5'!n 1? VP:l'lr") l'lnci actual since 2005 (seven vears). a.rid because Planes have 
of time that has passed, and the utter lack of any explanation as to why the motion was not earller 
filed, the Planes' pursuit of their Rule 60(b)(4) motion should be deemed unreasonable and 
frivolous. 
B. The Planes' Rule 60(b)(4) Motion must be denied because the Judgment is not void. 
The Planes' motion is in reality nothing more than an attempt to improperly collaterally 
attack the 2000 Stipulated Judgment in an effort to move the entire easement from its current, 
historic, agreed upon and judicially decreed location. It is well estabiished in Idaho law that 
"final judgments, whether right or wrong, are not subject to collateral attack." Kukuruza v. 
Kukuruza, 120 Idaho 630, 632, 818 P.2d 334, 336 (Ct. App. 199l)(quoting Gordon v. Gordon, 118 
Idaho 804, 807, 800 P.2d 2018, 1021 (1990)(italics in original)). 
An exception to this general rule applies when a judgment is void under Rule 60(b)(4). 
However, Idaho courts "narrowly construe what constitutes a void judgment." Hartman v. United 
Heritage Prop. & Cas. Co., 141Idaho193, 197, 108 P.3d 340, 344 (2005). In order for a judgment 
to be considered void, there must be some jurisdictional defect in the court's authority to enter the 
judgment, either because the court lacks personal jurisdiction or because it lacks jurisdiction over 
the subject matter of the suit. Hartman, 141 Idaho at 197, 108 P.3d at 344; McGloon v. Gwynn, 140 
Idaho 727, 729, 100 P.3d 621, 623 (2004); Catledge v. Transport Tire Co., 107 Idaho 602, 607, 
691 P.2d 1217, 1222 (1984); Puphal v. Puphal, 105 Idaho 302, 306, 669 P.2d 191, 195 (1983); 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT AND DECREE OF QUITE TITLE - 6 
Kukuruza, 120 Idaho at 632, 818 P.2d at 336.10 "The party seeking to set aside the judgment 
m1r<m<:n-.t tr. TR r P t>fl{h '\ hf':::irc:: thP: hnrrl~n nrovin!Z its ri!Zht to relief." Dufur v. Nampa & 
matter jurisdiction, (2) when the court lacked personal jurisdiction over the person filing the Rule 
60(b)(4) motion, or (3) when proper notice was not given to the person filing the Rule 60(b)(4) 
motion prior to entry of the judgment. None of these three limited circumstances apply in this case. 
There can be no question that Judge Harding possessed subject matter jurisdiction in 2000 
litigation over the boundary and easement. 11 It is also undisputed that the Court possessed 
personal jurisdiction over all of the parties in the 2000 action, including the Planes' predecessor in 
interest. Lastly, it is undisputed that all the parties in the 2000 action, including the Planes' 
predecessor in interest, were provided notice prior to the entry of the 2000 Stipulated Judgment, 
particularly given that all the parties agreed in writing to the Stipulated Judgment. There simply is 
no basis in law or fact for the Plane's Rule 60(b)(4) motion. 
10 A judgment is also void where it is entered in violation of due process because the party was not 
given adequate notice and an opportunity to be heard. Hartman, 141 Idaho at 197, 108 P .3d at 344; 
McGloon, 140 Idaho at 729, 100 P.3d at 623. The typical example for this is where a default 
judgment is entered without notice of default being first served upon the opposing party who has 
already appeared. Such a situation is not at issue in this case and will not be addressed further. 
11 On page 10 of their Memorandum, the Planes argue that the Court lacked "subject matter 
jurisdiction" over the subject of the 2000 litigation. That argument is frivolous. Idaho Code § 
6-401 expressly authorizes the district court to hear actions in which a person claims an interest in 
real property. See also Gage v. Harris, 119 Idaho 451, 452, 807 P.2d 1289 (1991). The 2000 
lawsuit involved a boundary and easement dispute in Bear Lake County. Therefore, it is clear that 
Judge Harding possessed subject matter jurisdiction over the subject of the 2000 lawsuit. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT Al"li'-U DECREE OF QUITE TITLE - 7 
Instead of focusing upon the three limited circumstances upon which a Rule 60(b)(4) 
motion mav be granted, the 
was not a party thereto, the resulting Stipulated Judgment is void. This argument, however, is 
meritless and ignores well-established Idaho law. 
In Hartman v. United Heritage Prop. & Cas. Co., 141Idaho193, 197, 108 P.3d 340, 344 
(2005), the Idaho Supreme Court addressed this very issue and held: "The fact that a party who is 
deemed necessary or indispensable is not joined in the lawsuit does not render the judgment void." 
The Supreme Court explained that "the requirement [in LR.C.P. 19(a)] that a case shall not 
proceed absent j oinder of all indispensable persons is not a jurisdictional prerequisite, but rather an 
equitable mle both in its origin and nature." Hartman, 141 Idaho at 197, 108 P.3d at 344 (internal 
citation and quotation marks omitted). "[E]ven ifthe court is mistaken in its decision to proceed in 
the absence of an interested person, it does not by that token deprive itself of the power to 
adjudicate as between the parties already before it through proper service of process." Id. (internal 
citation and quotation marks omitted). "[T]he issue of whether an indispensable person was not 
joined as a party is not jurisdictional and therefore a judgment is not void because of the failure to 
join the indispensable person." Id. 
Thus, the fact that the State ofidaho was not a party to the 2000 litigation (whether or not 
it was actually an indispensable paiiy) did not deprive Judge Harding of jlllisdiction over the 
12 See Planes' Memorandum in Support at p. 10. 
DEFENl>ANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
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subject matter and the parties involved in the litigation. Therefore, the 2000 Stipulated Judgment 
ic:: not void hecm1se the State ofidaho was not ioined in 2000 litigation. The law on this point is 
The Planes are the successors in interest to the Mac Vicars. 13 The Mac Vicars were 
plaintiffs in the 2000 litigation. See Complaint filed March 12, 1999. As plaintiffs, the Mac Vicars 
controlled who they would bring into the action as defendants. For whatever reason, the 
Mac Vicars chose not to bring the State of Idaho into the 2000 litigation despite their knowledge in 
2000 that the stipulated easement was potentially located in part upon the State's right-of-way. 14 
Having had the opportunity to bring the State ofldaho into the 2000 litigation but choosing 
not to do so, the Mac Vicars and their successors in interest the Planes, have effectively waived any 
right to now argue that the State ofidaho was an indispensable party and should have been brought 
into the 2000 litigation. The Planes are therefore precluded from now relying upon this argument 
with regard to their Rule 60(b )( 4) Motion, and their Rule 60(b )( 4) Motion must be denied. 
13 See Affidavit of James Keith Plane at, 6. 
14 See Affidavit of James Keith Plane at Exhibit No. 1 (Stipulated Judgment at if 5). Notably, 
attorney Steve Wuthrich who filed the original Complaint on behalf of the Mac Vicars in 1999. Mr. 
Wuthrich subsequently represented the Planes in September 2012 when he sent a letter to the 
Skinner on the Mac Vicars' behalf. See Affidavit of James Keith Plane at, 15 and Exhibit No. 7. 
As original legal counsel, Mr. Wuthrich was fully aware of these facts. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
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D. The Planes' Rule 60(b )( 4) Motion must be denied because the State of Idaho has 
expressly permitted the stipulated easement to overlap the State's right-of way as 
11...-rnviilE>n fnr in thP Stinnl~ted 
the stipulated easement (aka the access road at issue in this case) overlapping the State's 
right-of-way. Attached to the Affidavit of Jason Skinner is a copy of the State permit authorizing 
use of the State right-of-way for the access road. The permit states: 
Permit authorization: This encroachment permit authorizes Jason and Janae 
Skinner, (Permittees) and their assigns, to use up to five (5) feet of State Highway 
89 right-of-way immediately adjacent to their property for the purpose of providing 
ingress and egress for themselves and for their adjoining property owner, Jim and 
Maryann Plane, and their assigns, via the currently existing frontage road ... 
Because the State of Idaho has expressly consented to the stipulated easement overlapping 
the State right-of-way, the Planes' Rule 60(b)(4) motion must be denied. 
C. It would be legally improper to grant the relief requested by the Planes to void only a 
portion of the easement description in the Stipulated Judgment. 
The Idaho Supreme Court has held that a portion of a judgment may be declared void only 
if that "void portion can be separated from the balance." McGrew, 139 Idaho at 559, 82 P.3d at 
841. In McGrew, a divorce decree had been entered dividing the community property and debts 
between the parties. The wife filed a Rule 60(b )( 4) motion seeking to void this divorce decree with 
respect to only one item of community property- the railroad retirement award. She did not seek 
to void any of the other divisions of community property or debt. The Idaho Supreme Court 
rejected her request, explaining: 
15 See Planes' Memorandum in Support at p. 10. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
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To permit Melodee to set aside only the railroad retirement award under Rule 
60(b )( 4), while retaining the other items of property awarded to her, would, in 
f':<:<:f':nr.f': nermit her to craft the division of the community property and 
divorce decree or to accept the divorce decree as it stood. 
Materially identical circumstances exist in this case. A Stipulated Judgment was entered 
quieting property boundaries and declaring the existence and location of an easement 10-feet wide 
for the benefit of the lot currently owned by the Planes. It is apparent from the reliefrequested by 
the Planes in their Rule 60(b)(4) motion that they, like the wife in the McGrew case, want to 
challenge only one aspect of the Stipulated Judgment and only one aspect of the decreed easement, 
while keeping all of other benefits and decrees provided to them in the Stipulated Judgment. Using 
the language from the McGrew case, the Planes cannot "affirm the decree with respect to the items 
awarded to" their predecessors in interest (such as the quieted boundaries and the easement itself) 
and "seek only to set aside an item awarded" to the Skinners' predecessors in interest (such as the 
benefit of only having the easement partially encroach upon their lots). 
Moreover, the Stipulated Judgment was a product of a mutually negotiated agreement of 
all its parties. It is clear that there was a lot of give and take to reach this agreement. There is no 
indication whatsoever that the parties would have reached the same agreement incorporated into 
the Stipulated Judgment ifthe plaintiffs had demanded at that time that the entire ten-foot width of 
the easement be located on the lots now owned by the Skinners. It would be unreasonable to 
believe so and it would be improper to grant the Planes' request to do so now. 
Pursuant to McGrew, the only relief available under the circumstances to the Planes 
DEFEI'o!'DANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE Jl.JDGMENT Al\<'D DECREE OF QUITE TITLE - 11 
.;(_'J lj' 
(assuming arguendo that their Rule 60(b )( 4) motion was not unfounded as argued above) is to void 
thP P'~c:P'mP:nt in itc: P'ntfrP'tv or to accent it as it is currentlv defined the Stipulated Judgment. It 
them under the circumstances, their Rule 60(b)(4) motion must be denied. 
D. The Skinners are entitled to attorney fees/costs under I.C. § 12-121 and Rule 54(e). 
In filing their Rule 60(b )( 4) Motion, the Planes have effectively ignored all applicable 
Idaho case law concerning such motions and have pursued their motion unreasonably, frivolously 
and without foundation. The Planes have ignored well-established Idaho case law requiring that 
Rule 60(b )( 4) motions be timely filed and have failed to provide any explanation for their failure to 
previously file their motion. They have ignored well-established Idaho case law declaring that 
judgments are not void simply because a necessary or indispensable party was not joined in the 
underlying lawsuit. And they have ignored the fact that it was their predecessor in interest who 
chose not to join the State of Idaho in the 2000 litigation despite knowledge that the stipulated 
easement was potentially within the State right-of-way. 
The Planes' Rule 60(b)(4) motion is nothing more than an improper attempt to collaterally 
attack a 12-year-old Stipulated Judgment. The Idaho Supreme Court condemns all such attempts. 
Because the Planes' have pursued their Rule 60(b)(4) Motion unreasonably, frivolously, 
and v.rithout foundation, the Skinners respectfully request an award of attorney fees and costs 
under LC.§ 12-121 and Rule 54(e) for the defense of the Planes' motion. 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT Al'{D DECREE OF QTJITE TITLE -12 
CONCLUSION 
The Stioulated Judgment is void as a 
reasons, and all others discussed above, the Planes' Rule 60(b)(4) motion must be demed. 
Because the Planes filed and pursued their Rule 60(b )( 4) motion unreasonably, frivolously 
and without foundation, the Skinners request an award of their attorney fees and costs under LC. § 
12-121 and LR.C.P. 54(e). 
~ 
RESPECTFULLY SlJBMITTED this Jo--- day of May, 2013. 
RACINE OLSON NYE BUDGE 
& BAILEY, CHARTERED 
By ~S~TH 
Attorney for Defendants Jason and Janae 
Skinner (successors in interest to Sterling 
and Annette E. Wallentine and David and 
Petty Everton) 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLAA'ES' MOTION TO 
VOID A PORTION OF THE JUDGMENT AND DECREE OF QUITE TITLE -13 
dSJ 
T herehv certifv 
CERTIFICATE OF SERVICE 
,-t...., 
on this lo,.- day of May, 2013, I served a true and correct 
Attorney for Plaintiff Jim & Mary Ann Plane Family 1 rust 
(successor in interest to Jerry and Jeanne R. Mac Vicar) 
Steven A. Wutbrich 
STEVEN A. WUTHRICH, P.A. 
1011 Washington, Suite 102 
Montpelier, Idaho 83254 
Original Attorney for Plaintiff Jerry andJeanne R. Mac Vicar 
and Plaintiffs F.H Carlton and F.H Carlton Family Trust 
Clyde Nelson 
P.O. Box 797 
Soda Springs, Idaho 83276 
Original Attorney for Defendants Sterling and Annette Wallentine 
Ardee Helm, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Original Attorney for Defendants Kim and Cynthia Erickson 
Kim N. and Cynthia Erick.son 
261Hwy.89 
Fish Haven, Idaho 83287 
Doran E. and Judy E. Smith 
65 E. 1st St. 
Bloomington, Idaho 83223 
David and Peggy Everton 
1215 Willow Bend Dr. 
Medina, Ohio 44256 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT Ai~ DECREE OF QUITE TITLE 14 
Scott J. Smith (ISB No. 6014) 
Thomas J. Budge, Esq. (ISB No. 7 465) 
~ Arn...m nT <::nNNVP RTTnGF 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY 
TRUST DATED JULY 23, 2012; F.H. 




JASON & JANAE SKINNER, husband and 
wife; DORAN E. SMITH and JUDYE. 
SMITH, husband and wife; KIM ERlCKSON 
and CYNTHIA ERlCKSON, husband and 
·wife; and any and all persons claiming any 
interest in and to the subject real property 
located in Sec. 27, Tl6S, R43E, Boise 
Meridian, Bear Lake County, State ofidaho, 
Defendants. 
Case No. CV-1998-121 
DEFENDANTS SKINNERS' 
MOTION TO STRIKE PORTIONS OF 
(1) THE AFFIDAVIT OF JAMES 
KEITH PLAi.~ AND (2) THE 
SECOND AFFIDAVIT OF JAMES 
KEITH PLAA"E 
Defendants Jason and Janae Skinner (hereinafter the "Skinners"), by and through their 
attorneys of record, Racine Olson Nye Budge & Bailey, Chartered, submit this Motion to Strike 
Portions of (1) the Affidavit of James Keith Plane filed January 7, 2013, and (2) the Second 
Affidavit of James Keith Plane filed April I, 2013. 
DEFENDANTS SKINNERS' MOTION TO STRIKE 
PORTIONS OF (1) THE AFFIDAVIT OF JAMES KEITH PLANE 
AN!> (2) THE SECOND AFFIDA \lIT OF JAlVIES KEITH PLANE - I 
ARGUMENT 
Paragraph 10: This paragraph discusses the contents of a "Commitment for Title 
Insurance" received by Mr. Plane from his title company. This "Commitment for Title Insurance" 
is hearsay because it is a statement made by the title company and not by the affiant Mr. Plane. See 
I.R.E. 801. Therefore, Paragraph 10 of the Affidavit discussing this "Commitment for Title 
Insurance" is inadmissible and must be stricken and disregarded. See I.R.E. 802. 
Paragraph 12: This paragraph discusses a purported letter from the Idaho Transportation 
Department (hereinafter "IDT letter"). This paragraph states that the IDT letter was not addressed 
to, nor received by, the affiant. The IDT letter is hearsay because it is a statement purportedly 
made by ITD and not by the affiant Mr. Plane. See I.R.E. 801. Therefore, Paragraph 12 
discussing this ITD letter is inadmissible and must be stricken and disregarded. See I.R.E. 802. 
Likewise, the alleged copy of the IDT letter attached to the Affidavit as Exhibit No. 6 is also is 
inadmissible and must be stricken and disregarded. 
Paragraph 13: This paragraph again discusses statements and terms contained in the 
IDT letter (such as "illegal encroachment"). All references to the IDT letter contained in Paragraph 
13 should be deemed inadmissible and should be stricken and disregarded for the same reasons 
that Paragraph 12 should be stricken and disregarded. 
Paragraphs 13 and 14: These two paragraphs discuss a propane tank, a garage-type 
building, and parked vehicles. These allegations a.re wholly irrelevant to the Planes' Rule 60(b )( 4) 
DEFENDANTS SKINNERS' MOTION TO STRIKE 
PORTIONS OF (1) THE AFFIDAVIT OF JAMES KEITH PLANE 
AND (2) THE SECOND AFFIDAVIT OF JAMES KEITH PLANE- 2 
:;_jLj 
Motion. Irrelevant evidence is not admissible. See I.R.E. 401; LR.E. 402 ("Evidence which is 
not relevant is not admissible."). All references to a propane tank, a garage-type building, and 
for the same reason that Paragraphs 10 and 12 should be stricken and rusregaraea. 
Paragraph 17: The reference to the IDT letter in this paragraph should likewise be 
stricken and disregarded. In addition, this paragraph contains a legal conclusion concerning 
language in the "Judgment and Decree for Quiet Title." Since it is nothing more than an unfounded 
legal conclusion and not factual evidence, it should be stricken and disregarded. 
B. Second Affidavit of James Keith Plane filed April 1, 2013 
Paragraph 2 of the Second Affidavit of James Keith Plane must be stricken and disregarded 
for purposes of the Plane's recently filed Rule 60(b )( 4) Motion. This paragraph discusses a survey 
completed by A.A. Hudson and Associates. This survey is hearsay because it is a statement of the 
surveyor and not a statement by the a:ffiant. See I.R.E. 801. Therefore, Paragraph 2 of the Second 
Affidavit discussing this survey is inadmissible and must be stricken and disregarded. See I.R.E. 
802. Likewise, the survey attached to the Second Affidavit as Exhibit "A" should also be stricken 
and disregarded. 
CONCLUSION 
Based upon the foregoing, it is respectfully requested that the paragraphs and portions 
identified above from the Affidavit of James Keith Plane and the Second Affidavit of James Keith 
Plane be stricken and disregarded for purposes of the Planes' recently filed Rule 60(b)(4) Motion. 
DEFENDA.NTS SKINNERS' MOTION TO STRIKE 
PORTIONS OF (1) THE AFFIDAVIT OF JAMES KEITH PLANE 
AND (2) THE SECOND AFFIDAVIT OF JAMES KEITH PLAt"'TE- 3 
RESPECTFULLYSUB1flTTEDthis 
DEFENDANTS SKINNERS' MOTION TO STRIKE 
tt:f"'-day of May, 2013. 
Skinner (successors in interest to Sterling 
and Annette E. Wallentine and David and 
Petty Everton) 
PORTIONS OF (1) THE AFFIDAVIT OF JAMES KEITH PLANE 
AND (2) THE SECOND AFFIDAVIT OF JAMES KEITH PLA.l'ffi - 4 
CERTIFICATE OF SERVICE 
I hereby certify that on this JQ"~y of May, 2013, I served a true and correct 
Attorney jar FlaintijJ Jim & Mary Ann nane ramuy 1 rusr 
(successor in interest to Jerry and Jeanne R. Mac Vicar) 
Steven A. Wuthrich 
STEVEN A. WUTHRICH, P.A. 
1011 Washington, Suite 102 
Montpelier, Idaho 83254 
Original Attorney for Plaintiff Jerry and Jeanne R. Mac Vicar 
and Plaintiffs F.H Carlton and F.H Carlton Family Trust 
Clyde Nelson 
P.O. Box 797 
Soda Springs, Idaho 83276 
Original Attorney for Defendants Sterling and Annette Wallentine 
Ardee Helm, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Original Attorney for Defendants Kim and Cynthia Erickson 
Kirn N. and Cynthia Erickson 
261Hwy.89 
Fish Haven, Idaho 83287 
Doran E. and Judy Smith 
65 E. 1st St. 
Bloomington, Idaho 83223 
David and Peggy Everton 
1215 Willow Bend Dr. 
Medina, Ohio 44256 
s~-----
DEFEI\1DANTS SKINNERS' MOTION TO STRIKE 
PORTIONS OF (1) THE AFFIDAVIT OF JAMES KEITH PLANE 
ANlJ (2) THE SECOND AFFIDAVIT OF JAMES KEITH PLA.."i'iE- 5 
Scott J. Smith (ISB No. 6014) 
Thomas J. Budge, Esq. (ISB No. 7465) 
RACINE OLSON NYE BUDGE 
DISTRICT COURT 
SIX TH JUDICIAL DISTRICT 
BEAR LAKE COUNTY. !Jt,r,) 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY 
TRUST DATED JULY 23, 2012; F.H. 




JASON & JANAE SKINNER, husband and 
wife; DORAN E. SMITH and JUDYE. 
SMITH; husband and wife; KIM ERICKSON 
and CYNTHIA ERJCKSON, husband and 
wife; and any and all persons claiming any 
interest in and to the subject real property 
located in Sec. 27, T16S, R43E, Boise 
Meridian, Bear Lake County, State ofidaho, 
Defendants. 
AFFIDAVIT OF JASON SKINNER 
Case No. CV-1998-121 
AFFIDAVIT OF JASON SKINNER 
IN OPPOSITION TO THE MOTION 
TO VOID A PORTION OF THE 
JUDGMENT AND DECREE OF 
QUIET TITLE FILED BY THE JIM & 
MARYANN PLANE FAMILY TRUST 
Fax: (801) 531-8780 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 




JASON AND JANAE SKINNER., 
Defendants. 
STATE OF UTAH ) 
:ss 
COUNTY OF SALT LAKE ) 
AFFIDAVIT OF JASON SKINNER 
Case No. CV-1998-121 
JASON SKINNER, being first duly sworn deposes and says as follows: 
" --
1. That he is one of the above named defendants. 
2. A court order was entered in this action more than 13 years involving parties that 
owned the parcels of land now owned by Skinner and plaintiff. 
3. One of plaintiffs arguments is that the Idaho Transportation Department (ITD) was 
not a party in the prior action. 
historically used by owners. 
5. Defendant is submitting photos and maps as attachments to this affidavit. 
6. Previous owners of the parcels have used this road to get into the property for over 75 
years. 
7. Another one of the plaintiffs arguments is that the judgment made in 2000 needs to be 
amended to delete the second, third, and fourth sentences from paragraph 5. These paragraphs 
state that, "No more then five feet of the Wallentine Property (Parcel 2 - Skinner Property) shall 
be used as part of the easement. It is understood that the existing right-of way to the Everton, 
Wallentine and Macvicar properties may be located in part, upon the State-right-of way as 
historically has been used." Thus historically and currently only that portion of the Wallentine 
property ( 5 ft) has ever been used as part of the easement. This judgment that was agreed on, 
combined with ITD Encroachment Permit for use of their 5 ft., allows ingress and egress into the 
said properties as historically used and intended. Thus there is no need to amend. 
8. ITD after visiting the property on October 17, 2012 has not taken the position that any 
encroachment must be removed. This is part being that this is the norm for all driveways up 
there. See pictures of driveways both N. & S. all within a mile or two. 
9. My property is bounded on the east by Bear Lake and on the West by Highway 89. 
10. The lot is relatively small and there is limited usable space. 
13. The historical use ofthis easement, together with the stipulation 13 years ago and the 
now involvement of the ITD show no need to grant plaintiff any relief. 
DATED this J.4 day of May, 2013. 
R 
Subscribe'.d and sworn to before me this 3"1.ay of May, 2013. 
s 
.~ I 
CERTIFICATE OF SERVICE. 
;-. 
I hereby certify that on this __ day of May, 2013, I served a true and correct 
Attorney ;or namtlJJ Jim & Mary Ann nane l' amuy 1 rusr 
(successor in interest to Jerry and Jeanne R. Mac Vicar) 
Steven A. Wutbrich 
STEVEN A. WUTHRICH, P.A. 
1011 Washington, Suite 102 
Montpelier, Idaho 83254 
Original Attorney for Plaintiff Jerry and Jeanne R. Mac Vicar 
and Plaintiffs F.H Carlton and F.H Carlton Family Trust 
Clyde Nelson 
P.O. Box 797 
Soda Springs, Idaho 83276 
Original Attorney for Defendants Sterling and Annette Wallentine 
Ardee Helm, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Original Attorney for Defendants Kim and Cynthia Erickson 
Kim N. and Cynthia Erickson 
261 Hwy. 89 
Fish Haven, Idaho 83287 
Doran E. and Judy E. Smith 
65 E. 1st St 
Bloomington, Idaho 83223 
David and Peggy Everton 
1215 Willow Bend Dr. 
Medina, Ohio 44256 
AFFIDAVIT OF JASON SKINNER 
S~MITH 




Idaho Transportation Department 
ITD Permit Application Number 11111'5-68 
Request Detail (i.e .• , landscaping, benches, bus turnout. etc.) l 
rJ!Jll!l1ttf q tf6AfJ 4cR7s ~ rC[?f/.+t-f. t-L.e b tfL, 
For ITD Use 
Project Number From lTD Highway Plan Date Application .Received ~::1f::Pllcati n Detennined Complete In City Limits 
/JJPH 97-.D Rs 1~ ~1 3 liYes · ~o 
Route Segment C/L Milepost C/L Highway Station 
~ -6'1 ~g.Be> tll§l- .. 29Dl.Right Ji Left ~ ~l513ct1Right II Left 
Site Distance 
Right Left 
ITD District Review 
Section Reviewer Date 
Recommendation 
Section Reviewer Date 
Aoorove Denv 
.. 
Design i ii Right-of-Way 
Maintenance Ii- II Traffic 
·pianrier ··. li Ji Dist. Engineer ' 
List any conditions of approval 
~ A\TA-d-teb 
' 
List reason(s) for denial recommendation 
Attachments 
.mif Special Provisions/Conditions of Approval Ii Construction Drawings 
.ii: Traffic Control Plan J!l Dept. Roadway Plansheets 
Standard Drawings 
' ~ . . " 
Upon signature of both parties, subject to all terms, conditions, and provisions of this permit or attachments, 








Generai Requirements ITD Permit Application Number 
1. Permit Authorization: This encroachmen~ :permit authorizes Jason and Janae Skinner, (Permittees) and their 
assigns, to use up to five (5) feet of State Highway 89 right-of-way immediately adjacent to their property for the 
purpose of providing ingress and egress for themselves and for their adjoining property owner/ Jim and Maryann 
3. No structures of any kind shall be built ·Or maintained upon said highway right-of-way. No motor vehicle, trailer, 
boat, or otherwise shall be parked, stored, or housed, at any time, within the Highway right-of-way authorized by 
this permit. With the exception of road mix aggregate, Permittees shall not allow the piling! storing, or plowing of · 
materials of any kind onto the highway right-of-way. 
4. Permittees acknowledge that this is a non-exclusive easement and that, per Idaho Code, public utilities mayr by 
permit1 be allowed to place utilities within the highway right-of-way and if within the five (5) feet encroachment 
stated above, Pernnittees shall have to adjust ingress or egress to the existence of the utility. 
5. Permittees, understand and herein agree to the general provisions, special provisions and conditions of 
the encroachment permit, and to indemnify and hold harmless the State, its officers, directors, agents1 
employees and each of them (hereafter Indemnitees) from and against any and all claims, demands, 
causes of action, damages, costs, expenses1 actual attorneys' fees 1 judgments, losses and liabilities of 
every kind and nature whatsoever (Claims) arising out of or in connection with the issuance and/or use 
of this encroachment permit and the placement and subsequent operation and maintenance of said 
encroachment for: 1) bodily injury and/or death to persons including but not limited to the Permittees, 
the State and its officers, directors, agents and employees, the Indemnitees, and the public; and 2) 
damage to property of anyone. Except as provided by law, the indemnification provisions stated above 
shall apply regardless of the existence or degree of fault of Indemnitees. The Permittees, however1 shall 
not be obligated to indemnify Indemnitees for Claims arising from the sole negligence and willful 
misconduct of State, its officers, directors1 agents or employees. 
6. Any encroachment that is found to be in non-compliance with the terms of the approved permit may be required to 
be relocated or removed at the sole expense of the Permittees upon written notification by the District Engineer or 
his authorized representative. Any encroachment which obstructs the highway, or which creates an unsafe 
condition, may be removed without notice. 
7. Upon completion of construction of the residence on Pernnittee's parcel, Pernnitee, at Permltee's sole expense, will fill 
and grade the highway right-of-way impacted by the widening of the access road necessary to facilitate construction 
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JtSTRICi COURT 
~IXTH JUDICIAL DIST 
3EAR LAKE COUNTY. I::;.~ 
W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 2111HAY23 PH 1=09 
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· IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE F Alv.UL Y TRUST 
DATED JULY 23, 2012; F.H. CARLTON and the F.IL 
CARLTON FAMILY TRUST, 
Plaintiffs, 
vs. 
JASON & JANAE SKINNER, husband and wife; 
DORAN E. SMITH and Jl:.JDYE. SMITH, husband and 
wife; KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
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The Jim & Maryann Plane Family Trust dat~d July 23, 2012 ("Plane Trust") moves to 
strike paragraphs 4 (including its attached "permit"), 5 (including its attached photographs and 
maps), 6, 7, 8 (including its referenced pictures), 11, 12, and 13 of the "Affidavit of Jason 
Skinner" signed May 3, 2013, and any associated reliance upon such affidavit in "Defendants 
Skinners' Opposition to the Planes' Motion to Void a Portion of the Judgment and Decree of 
Quiet Title'~ dated May 10, 2013, 
Motion to Strike 
05/23/2013 12:40 2083841833 SCHROEDER LEZAMIZ 03/09 
Dated this 23rd day of May, 2013. 
Motion to Strike 2 
85/23/2013 12:40 2083841833 SCHROEDER LEZAMIZ 
CERTIFICATE OF SERVlCE 
Steven A. Wuthri;;h 
Sf:e1:f:n A. Wurhrich, P.A. 
l 011 Washington, Suite 102 
Montpelier, Idaho 83254 
Ardee Helem, Jr. 
$41 Maple Drive 
fish Haven, Idaho 8321;7 
Clyde G. Nelson 
Atlorncoy it Law 
l 72 South Main 
P.O. Bo,; 797 
Soda Springs, Idaho 83276 
Doran E. Smitb and Judy E. Smith 
65 F.. !st S 
Bloomington, Idaho 83223 
Kim N. Erickson and Cynthia Erickson 
261 Highway g9 
Fish Haven, ldaho 832&7 
Jerry Whitehead 
Chairman, Idaho Transportatton Board 
3 31 l Wesr State Street 
P.O. Box 7129 
Bois", Idaho 83707-i 129 
Cbuck Heisler, Jr.· District Right of Way Agent Senior 
Idaho Transportation Departmenl 
P.O. Box4700 
Poce.tello, lctaho 83205-4700 
ldaho Attorney Generd.!'s Office 
Tran:,porLaLion Division 
· 331 l West State Street 
Boise, Idaho 8371)3 
The Jim & Maryann Plane Family Trust dated July 23, 20 l 2 
1108 North 20th Sti:"eet 
Bois.,, Idaho !t3702 
Mruow LJftV[;,.o I' 
Elaine Anderson 
Motion to Strike 
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W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAMIZ LAW OFFICES. LLP 
DISTRICT COURT 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR L . .\KE 
THE JIM & M..<\R Y Af .. IN PLANE FAMILY TRUST ) 
DATED J1JLY 23, 2012; F.H. CARLTON and the f .H. ) 
CARLTON FAMILY TRUST, ) 
vs. 
JASON & IA.NAE SKlliNER, husband and v.rife; 
DORAN E. SMITH and JUDYE. SMITH, husband and 
wife; KIM N. ERJCKSON and CYNTHlA ERlCKSOl:J, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 



















SUPPORT OF THE MOTION 
TO STRIKE PORTIONS OF 
THE "AFFIDAVIT OF JASON 
SKINNER" and ANY 
ASSOCL.\.TED RELIANCE 
UPON SUCH AFFIDAVIT IN 
SKINNER'S RESPONSE 
The Jim & Maryann Plane Family Trusr dared July 23, 2012 ("Plane Trust") submits its 
memorandm:n in support of its motion to strike paragraphs 4 (including its attached "permit")> 5 
(including its attached photographs and maps), 6, 7, 8 (including its referenced pictures), 11, 12, 
and 13 of the "Affidavit of Jason Skinner" signed May 3, 2013, and any associated reliance 
upon such affidavit in "Defendants Skinners' Opposition to the Planes' Motion to Void a 
Portion of the Judgment and Decree of Quiet Title" dated May 10, 2013. 
MemorandtHJl in Support of Motion to Strike 1 
05/23/2013 12:40 2083841833 SCHROEDER LEZAMIZ 
Judgment is quoted incorrectly in paragraph 7, second senlenct!, of lhe Skinner Affidavit. As 
without foundation as to historical use. See LR.E. 901 .. A.n<l, assuming foundation, these 
paragraphs are irrelevant to decide the jurisdictional defect in the 2000 Judgment which is at 
issue in Plane Trust's 60(b)(4) Motion. See I.R.E. 401, 402. As such, this paragraph 7, third, 
fourth, fifth sentences, should be stricken and disregarded. 
PAGE 07/Bg 
Paragraph 8 of Jason Skinner AJfidavit: This paragraph speaks to the "position" of ITD, 
as well as to references "pictures". This paragraph and related references are without foundation 
as to the "position" ofITD. See I.R.E. 901. And, assuming foundation, this paragraph and 
related references are irrelevant to decide the jurisdictional defect in the 2000 Judgment which is 
at issue in Plane Trust's 60(b)(4) Motion. Sec LR.E. 401, 402. See also Plane Affidavit, Exhibit 
#5, and Schroeder Affidavit, Exhibit "A", which speak to the position ofITD. As such, this 
paragraph 8 should be stricken and disregarded. 
Paragraphs 11, 12. 13 of Jason Skinner Affidavit: These paragraph speaks to 
"Relocating": to "'decrease'' in value", and to "historical use of this easement". These paragraphs 
are without foundation. See LR.E. 901 .. 4.nd) assuming foundation, these paragraphs are 
irrelevant to decide the jurisdictional defect in the 2000 Judgment which is at issue in Plane 
Memorandum in Support of Motion to Stdke 3 
05/23/2813 12:40 2083841833 SCHROEDER LEZAMIZ 
Trust's 60(b)(4) Motion. See I.RE. 401, 402. As such, these paragraphs 11, 12, 13 should be 
Dated this 23rd day of May, 2013. 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
By . 0 -. ----'---- __5 ._..I.----~ 
W. Alan Scbroede the lawyer for 
The Jim & ~Maryann Plane Family Trust dated July 23, 2012, a Plaintiff 
Memorandum in Support of Motion to Strike 
PAGE 08/08 
4 
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CERTIFICATE OF SERVICE 
Steven A Wuthrich 
Sreven A. Wuthrich, P.A. 
1011 Washington, Suite I 02 
Montpelier, Idaho 83254 
Ardee Helem, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Clyde 0. Nelson 
Attorney al Law 
172 South Main 
P.O. Box 797 
Soda Springs, ldabo 83276 
Doran E. Smith ~d Judy E, Smith 
65 E 1st S 
Bloomington, Idaho 8'3223 
Kim N, Erickson and Cynthia Erickson 
261 Highway 89 
Fish Haven, ldaho 832!:7 
Jorry Whitehead 
Chatrman, Idaho Transponarton. Board 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Chuck. Heisler, Jr. - District Right of Way Agent Senioi 
Idaho Transportation Department 
P,O, Box 4700 
Poc:ate!lo, Idaho &3205-4700 
Idaho Attorney General's Office 
Transportation Division 
3'311 West State Street 
Boise, Idaho &3703 
The Jim & Maryann Plane Faml!y Trust dated July 23, 2012 
1108 North 2-0tll Street 
:Boise, ldaho 83702 
~w) LJmdJJIJ/r\_, 
~eAnderson 
Memorandum in Su.pport of Motion to Strike 
PAGE 09/09 
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DlS TRlCT COURT 
SIX TH JUDICIAL DIS TRIC r 
SEAR LM'\E COUNTY. ID.",;.-;, 
W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAM!Z LAW OFFICES, LLP 
!013 HAY 23 PH I: IO 
The lawyer tor 1neJtm & Maryann !'lane !'amuy 1rusr aarea Juty .c;;, .:u1.:, ~ n<l:.1mt1..1.. 
IN THE DISTRICT COURT OF TIIE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY TRUST 
DATED JULY 23, 2(}f2; F.H. CARLTON and the F.H. 
CARL TON FAMILY TRUST, 
Plaintiffs, 
VS. 
JASON & JANAE SKINNER, husband and wife; 
DORPu.'-J E. SMITH and JUDYE. SMITH; husband and 
wife; KIM: N. ERJCKSON and CYNTHIA ERJCKSON, 
husband and ..,~rife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 





) SECOND AFFIDAVT OF W. 
) ALAN SCHROEDER 
) 
) RE: Motion for an Order to 











STATE OF IDAHO ) 
) SS. 
COtJNTY OF ADA ) 
W ALAN SCHROEDER being first sworn says: 
1. I am the lawyer for THE JTh1 & MARY ANN PLANE FAMILY TRUST DATED 
JULY 23, 2012 ('°Plane Trust") 
Second Affidavit of W. Alan Schroeder 
05/23/2013 12:45 2083841833 SCHROEDER LEZAMIZ PAGE 05/15 
2. The Phme Trusl filed a 60(b)(4) Motion dated March 28, 2013. 
Budge) as to the hearing date for the 60(b )( 4) Motion. It v.ras agreed to set the 
hearing more than 60-days out, i.e. on June 6, 2013, to allow sufficient time for 
the Skinner to respond to the 60(b)(4) Motion, for the Plane TruSt to reply to the 
60(b )( 4) Motion, and for the Court to review the filings and prepare for the 
hearing. 
5. ln addition) l coordinated 'With the la'IAryer for Skinner (T .J. Budge) as to the 
briefing schedule for the 60(b )( 4) Motion, wherein it Vi'RS agreed that Skinner 
would file their response on May 2, 2013, and the Plane Trust would file its 
Reply on May 24, 2013. The Court acknowledged this briefing schedule during 
its status and scheduling conference in iliis ~allcr on April 18, 2013. 
6. On May 2, 2013, Skinner d1d not file !ts response. Instead, on or about May 2, 
2013, I received a telephone call from Skinner's intend.ed Utah lawyer, stating a 
need for additional time until May 6, 2013, due to some unexpected surgery that 
was scheduled. This extension was verbally approved by me for the Plane Trust. 
7. On May 6, 2013, Skinner did not file its response, Instead, on May 6, 2013, I 
received a telephone call from Skinner's Idaho lawyer (T.J. Budge), stating a 
need for further additional time, due to a regretful circumstance wherein 
Second Affidavit of W. Alan SchJ:"oeder 
05/23/2013 12:45 2083841833 SCHRDEDEK LEZAMIZ PAGE 07/15 
Skinner's intended Utah la"V\')'er had a heart attack. lvfr. Budge requested until 
9. On May 10, 2013, Skinner also filed a Motion to Strike certain portions of the 
First and Second Affidavits of James K. Plane. At no time did Skinner or 
Skinner's lavryer(s) inform me or the Plane Trust of any intention to file a 
Motion to Strike or to otherwise coordinate with me the sche:duling of a hearing 
on such Motion to Strike. Skinner: set their hearing for their Motion to Strike on 
the same day set for the 60(b)(4) Motio~ i.e. June 61 2013. 
10. On May 10, 2013, the Plane Trusfs lawyer received via email Skinneris 
Response, the Affidavit of Jason Skinner, and Skinner's Motion to Strike. 
1 L While I received via email Skinner1s May 1 otti filings on May 1 orh, I was 
otherVirise unavailable to immediately respQnd to them, even though I made a 
good faith effort to begin a response/reply. 
12. Between May 10-13, 2013, I was in Tucson, Arizona, attending my daughter\s 
graduation from the University of Arizona. 
13. Between May 14-17, 2013, I was primarily committed to other unrelated matters 
in my office. 
14. Between May 20-21, 2013, I was working on an unrelated matter in 
··winnemucca, Nevada. 
Secoud Affidavit of W. Alan Schroeder 3 
05/23/2013 12:45 2083841833 SCHROEDER LEZAMIZ PAGE 08/15 
15. Due to the lack of time between May 10th and the signing of this affidavi4 I was 
request his client~s agreement to shorten time to hear my clienes Motion to 
Strike on June 6, 2013, though as of the signing of this affidavit~ Mr. Budge has 
not returned my telephone calL 
17. In my opinion, it is prudent to have the Court hear the Plane Trust's 60(b)(4) 
Motion, hear Skinner's Motion to Strike, and hear the Plane Trust's Motion to 
Strike; all on June 6, 2013, as opposed to have the Plane Trust's Motion to Strike 
be heard some rime at a later date. It is for this reason, after conferring "'~th my 
client, that my client directed that I prepare this affidavit and file a Motion for an 
Order to Shorten Time for Hearing· on the Plane Trust's Motion to Strike. 
18. I am fax filing my client's Motion to Strike contemporaneously with the filing of 
this affidavit. 
19. I 'Will be mailing rny client's Reply in support of its 60(b)(4) Motion on May 24, 
2013, and my client's Response to Skinner's Motion to Strike on May 24, 2013, 
Second Affidavit of W. Alan Schroeder 
2'1/_ 
4 
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MY 1....-omm . .i:::,x.p. r t:>t. 1 ct= \JI 1 ~,....,, 
Resid.i.'lg at :thu JJiwmV :D\o.hD 
Second Affidavit of W. Alan Schroeder s 
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CERTIFICATE OF SERVICE 
Steven A. Wuthrich 
Steven. A. Wv.thrich, P.A. 
1011 Washingwn, Suite 102 
Montpelier, Idaho 83254 
Ardee Helem, Jr. 
841 Mapic Drive 
Fish Haven, Idaho 8328"7 
Clyde G. Nelson 
Attorney at Law 
l n South Main 
P.O. Box 797 
Soda Springs, Idaho 83276 
Doran E. Smith and Judy E. Smith 
65ElstS 
Bloomington, Idaho 83223 
Kim N. Erickson irod Cynthia Erickson 
261 Highway 89 
Fish Haven, Idaho &32~r7 
Jerry Whitehead 
Chairman, Idaho Transportarion Board 
H l l W e<lt. State Street 
P.O. Box 7129 
Boise, Idaho 83701-1129 
Chuck Heisler, Jr. - District Right ofWay Ageot Senior 
Idaho Transportation Department 
P.O. Box 4700 
Pocatello, Idaho 83 205-4 700 
Idaho Attorney Generaf's Office 
Transportation Division 
3 31 l W e5t Stare Street 
Baise, Idaho &3703 
The Jim & Maza.rm Plane Family Trust dated July 23, 2012 
1 l 08 North 20' Street 
Boise, Idaho 83 702 
Elai:ne Anderson 
Second Affidavit of W. Alan Schroeder 
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W. ALAN SCHROEDER, ISB #4118 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY TRUST 
DATED JULY 23, 2012; F.H. CARLTON and the F.H. 
CARL TON FAMILY TRUST, 
Plaintiffs, 
VS. 
JASON & JANAE SKINNER, husband and wife; 
DORAN E. SMITH and JUDYE. SMITH, husband and 
wife; KIM N. ERlCKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 





) THE PLANE TRUST'S 
) RESPONSE TO 
) "DEFENDANT SKINNERS; 
) MOTION TO STRIKE 
) PORTIONS OF (1) THE 
) AFFIDAVIT OF JAMES 
) KEITH PLANE AND (2) THE 
) SECOND AFFIDAVIT OF 







The Jim & Maryann Plane Family Trust dated July 23, 2012 ('·Plane Trust") submits its 
memorandum in opposition to "Defendants Skinners' Motion to Strike portions of ( 1) the 
Affidavit of James Keith Plane and (2) the Second Affidavit of James Keith Plane" dated May 
10, 2013 (hereinafter referred to as "Skinner's Motion"). This Response also relies upon the 
Third Affidavit of James Keith Plane signed May 24, 2013. 
Response - Memorandum in Opposition to Skinner's Motion. to Strike 
Discussion of Law and Argument 
I. No portion of the Affi,davit of James Keith Plane signed December 26, 2012, should 
paragraph should not be stricken. See Idaho Rule of Evidence 803(6), (14), (15). Moreover, see 
Third Plane Affidavit, Exhibit "A", which attaches a true and correct copy of the identified 
"Commitment" referenced in paragraph 10. 
B. Paragraphs 12, 13, 16, 17 - Statements by ITD in its letter dated September 
27, 2012. 
Skinner seeks to strike paragraphs 12, 13, 16, 17 of the Plane Affidavit to the extent it 
relies upon statements in IDT's letter dated September 27, 2012, citing Idaho Rule of Evidence 
802. However, such paragraphs should not be stricken. See Idaho Rules of Evidence 803(8), 
(14), ('15). See also Idaho Rule of Evidence 1005. Moreover, Skinner's Motion does not seek to 
strike the Schroeder Affidavit signed January 14, 2013. The Schroeder Affidavit referenced a 
similar ITD letter dated January 9, 2013, which referenced the IDT's letter dated September 27, 
2012. See Schroeder Affidavit, Exhibit "A". 
C. Paragraphs 13 and 14-Statements by James K. Plane. 
Skinner seeks to strike paragraphs 13 and 14 of the Plane Affidavit to the extent Mr. 
Plane speaks to his personal observation of Skinner's use/obstruction of the easement granted in 
the 2000 Judgment, citing Idaho Rules of Evidence 401and402. However, such paragraphs 
should not be stricken. Such statements are relevant to laying the foundation for paragraph 15 in 
Response - Memorandum in Opposition to Skinner's Motion to Strike 2 
the Plane Affidavit which Skinner does not move to strike. Moreover, these statement are 
relevant to demonstrating the reasonableness of the Plane Trust's conduct before filing its 
upon the "survey", citing Idaho Rules of Evidence 801 and 802. However, such paragraph and 
associated survey dated July 31, 2000, should not be stricken. See Idaho Rule of Evidence 
803(8), (14), (15). This survey dated July 31, 2000, is directly cited in the body of the 2000 
Judgment and in each of the parcel descriptions in the 2000 Judgment. See Plane Affidavit, 
Exhibit #1, at 1-2, and at 5-8. 
Conclusion 
The Plane Trust urges the Court to deny Skinner's Motion to Strike. 
Dated this 24th day of May, 2013. 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
, the lawyer for 
The Jim & Maryann Plane Family Trust dated Juzy 23. 2012, a Plaintiff 
Response - Memorandum in Opposition to Skinner's Motion to Strike 3 
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Steven A. Wuthrich, P.A. 
1011 Washington, Suite 102 
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Ardee Helem, Jr. 
841 MapleDrive 
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Clyde G. Nelson 
Attorney at Law 
l 72 South Main 
P.O. Box 797 
Soda Springs, Idaho 83276 
Doran E. Smith and Judy E. Smith 
65 E 1st S 
Bloomington, Idaho 83223 
KHn N. Erickson and Cynthia Erickson 
261 Highway 89 
Fish Haven, Idaho 83287 
Jerry Whitehead 
Chairman, Idaho Transportation Board 
3 311 West State Street 
P.O. Box 7129 
Boise, ldaho 83 707-1129 
Chuck Heisler, Jr. - District Right of Way Agent Senior 
Idaho Transportation Department 
P.O. Box 4700 
Pocatello, Idaho 83205-4700 
Idaho Attorney General's Office 
Transportation Division 
3311 West State Street 
Boise, Idaho 83703 
The Jim & Maryann Plane Family Trust dated July 23, 2012 
I 108 North 20th Street 
Boise, Idaho 83702 
Response - Memorandum in Opposition to Skinner's Motion to Strike 4 
W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
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IN THE DISTRICT COURT OF THE SIXTH JUDICL.\L DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY TRUST 
DATED JULY 23, 2012; F.H. CARLTON and the F.H. 
CARL TON FAMILY TRUST, 
Plaintiffs, 
vs. 
JASON & JANAE SKINNER, husband and wife; 
DORAN SMITH and JUDYE. SMITH. husband and 
wife: KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 





) THIRD AFFIDA VT OF 














STATE OF IDAHO ) 
) SS. 
COIB\1TY OF ADA ) 
JAAfES KEITH PLANE being first sworn says: 
1. I previously signed an a:t1idavit in the above-entitled matter on December 26, 
2012. Such affidavit remains true and correct to this day, except to the extent the 
Third Affidavit of James Keith Plane 
above-entitled Court issued an Order granting the substitution of certain parties. 
Se~ "Order Approving Stipulation" filed February 27, 2013. 
4. First, I prepare and file this affidavit to provide the Court \:vith a true and correct 
copy of my "Commitment for Title Insurance" dated October 3, 2005, which I 
referenced in my first affidavit in paragraph 10. See Exhibit# I ("Cominitment 
for Title Insurance" dated October 3, 2005). 
5. Second, I prepare and file this affidavit to disclose to the Court that Jason 
Skinner did not discuss with me or any representative of the Plane Trust his 
application to obtain a "permit" from ITD, as referenced in Jason Skinner's 
affidavit in paragraphs 4 and 7. In fact, the first I learned of such "application" 
and "permit" was after receipt from my lawyer, W. Alan Schroeder, of Skinner's 
filings dated May 10, 2013. However, after revievving such "application" and 
"permit", it is my opinion that the "permit'' does not cure the problem discussed 
~ 
;}- ,,., es Keith Plane 
· Subscribed and sworn to before me this 24th day of May, 2013. 
lJJiL~ h (lrnduo/?0 
Notary Public in and for the 
State of Idaho 
My Comm. Exp. !a/CJ(t/Jcvs-
Residing at j'}1 Ln d.JA:iL.L+ ..+rrc.LJ10 
Third Affidavit of James Keith Plane 2 
CERTIFICATE OF SERVICE 
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Steven A. Wuthrich, P.A. 
1011 Washington, Suite 102 
Montpelier, Idaho 83254 
Ardee Helem, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Clyde G. Nelson 
Attorney at Law 
I 72 South Main 
P.O. Box 797 
Soda Springs, Idaho 83276 
Doran E. Smith and Judy E. Smith 
65ElstS 
Bloomington, Idaho 83223 
Kim N. Erickson and Cynthia Erickson 
261 Highway 89 
Fish Haven, Idaho 83287 
Jerry Whitehead 
Chairman, Idaho Transportation Board 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Chuck Heisler, Jr. - District Right of Way Agent Senior 
Idaho Transportation Department 
P 0. Box 4700 
Pocatello, Idaho 83205-4 700 
Idaho Attorney General's Office 
Transportation Division 
3 3 I I West State Street 
Boise, Idaho 83703 
The Jim & Maryann Plane Family Trust dated July 23, 2012 
l l 08 North 20u' Street 
Boise, Idaho 83702 
Third Affidavit of James Keith Plane 3 
Exhibit #1 
COMMrTMENT FOR TITLE INSURANCE 
issued by Commonwealth Land Title Insurance Company 
referred to in Schedule A, upon payment of the premiums and charges therefor; all subject lo the provisions of Schedules A aM 
8 and to the Conditions and Stipulations hereof. 
This Commitment shall be effective only when the identity of the proposed Insured and the amount of the policy or policies 
committed for have been inserted in Schedule A hereof by the Company, either al the time of the issuance of this Commitment 
or by subsequent endorsement: 
This Commitment is preliminary to the issuance of such policy or policies of title insurance and all liability and obligations 
hereunder shall cease and terminate 120 days after the effective dale hereof or when the policy or policies committed for shall 
be issued, whichever first occurs, provided that the failure to issue such policy or policies is not the fault of the Company. This 
Commitment shall not be valid or binding until countersigned by an authorized officer or agent. 
IN WITNESS WHEREOF, COMMONWEAL TH LAND TITLE INSURANCE COMPANY has caused its corporate name and seal 
to be hereunto affixed by its duly authorized officers, the Commitment to become valid when countersigned by an authorized 
officer or agent of the Company. 
COMMONWEAL TH LAND TITLE INSURANCE COMPANY 
Attest: By: 
President 
Conditions and Stipulations 
1 . The term mortgage, when used herein, shall include deed of trust, I rust deed, or other security instrument. 
2. If the proposed Insured .has or acquires actual knowledge of any defect, lien, encumbrance, adverse claim or other matter · 
affecting the estate or interest or mortgage thereon covered by this Commitment other than those shown in Schedule B 
hereof. and shall fail to disclose such knowledge to the Company in writing, the Company shall be relieved from liability ior 
any loss or damC!ge resulting from any act of reliance hereon lo !he extent the Company is prejudiced by failure lo so 
disclose such knowledge. If the proposed Insured shall disclose such knowledge to the Company, or if the Company 
otherwise acquires actual knowledge of any such defect, lien, encumbrance, adverse claim or other matter, the Company 
at its option may amend Schedule B of this Commitment accordingly, but such amendment shall not relieve lhe Company 
from liability previou~y incurred pursuant to paragraph 3 of these Conditions and Stipulations. 
3. Liability of the Company under this Commitment shall be only to the named proposed Insured and such parties included 
under the definition of Insured in the form of policy or policies committed for and only for actual loss incurred in reliance 
hereon in undertaking in good faith (a) to comply with the requirements hereof, or (b) lo eliminate exceptions shown in 
Schedule 8, or (c) to acquire or create the estate or interest or mortgage thereon covered by this Commitment. In no event 
shall such liability exceed the amount slated in Schedule A for the policy or policies committed for and such liability is 
subject to the insuring provisions. the Conditions and Stipulations, and the Exclusions from Coverage of the form of policy 
or policies committed for in favor of the proposed Insured 1Nhich are hereby incorporated by reference and are made a part 
of this Commitment except as expressly modified herein. 
4. Any action or actions or rights of action that the proposed Insured may have or may bring against the Company arising out 
of the status of the title to the estate or interest or the status of the mortgage thereon covered by this Commitment must be 
based on and are subject to the provisions of this Commitment. · 
PA3 
ALTA Commitment -1966 
Cover Page 
Form 1004-8 ORIGINAL 
Prepared-For: 
TOWN AND COUNTRY REAL TY BEAR LAKE 
PO BOX9 
GARDEN CITY, UT 84028 
1. Effective date: October 3, 2005 at 10:00 AM 
2. Policy (or Policies) to be Issued: 
(a) ALTA OWNER'S POLICY 10-17-92 
Proposed Insured: 
JAMES K. PLANE and MARYANN PLANE 
(b) ALTA LOAN POLICY 10-17-92 
Proposed Insured: 
WASHINGTON TRUST BANK 
... _, , , 
Agent: 
FIRST IDAHO TITLE COMPANY 
469 WASHINGTON 




3. The estate or interest in the land described or referred to in this commitment and covered 
herein is a fee simple, and title thereto is at the effective date hereof vested in: 
JCM HOLDINGS, LLC, a Utah Limited Liability Company 
4. The land referred to in this Commitment is located in .the County of Bear Lake, State of IDAHO 
and is described as follows: 
See Attached Exhibit "A" 
Valid Only if Schedule B and Cover are Attached 
EXHIBIT A 
-
4259.34 foot radius curve, whose center bear North 84"18'01" East; thence Northwesterly along 
said curve through a central angle of 00"48'26" a distance of 60 feet (chord bears North 05°17'46: 
West 60 feet) to the True Point of Beginning. 
File No. 20050713-A 
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Deed of Trust from JAMES K. PLANE and MARYANN PLANE, husband and wife, to 
WASHINGTON TRUST BANK, conveying the premises described in Schedule A hereof to secure 
the payment of a Note in the sum of $85,500.00. 
2. Pay the full consideration to, or for, the account of, the Grantors or Mortgagors. 
3. Pay an taxes, charges, assessments, levied and assessed against subject premises, which are due and payable. 
4. Satisfactory evidence should be had that Improvements andlor repairs or alterations thereto are completed; that 
contractor, sub-contractors, labor and materialmen are all paid; and have released of record all Hens or notice of intent to 
perfect a llen for labor or material. 
5. Pay and have released of record a Deed of Trust securing an indebtedness of $42,550.00 plus 
interest, dated 21 September 2000 and recorded 29 September 2000 as Microfilm Instrument No. 
176627, records of Bear Lake County, Idaho. 
Grantor: JIM MCLAUGHLIN and CYNTHIA L. MCLAUGHLIN, husband and wife, as Joint 
Tenants with full Rights of Surviorship 
Trustee: FIRST IDAHO TITLE, a Idaho Corporation 
Beneficiary: WASHINGTON MUTUAL BANK fsb 
COMMONWEALTH LAND TITLE INSURANCE COMPANY 
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to a mm, IS not snown oy me pm:mc recoros. 
5. (a) Unpatented mining claim; (b) reservations or exceptions In patents or in acts authorizing the issuance thereof; (c) Indian 
treaty or aboriginal rights, including, but not limited to, easements or equitable servitudes; or, (d) water rights, claims or title 
to water, whether or not the matters excepted under (a), (b), (c), or (d) are shown by the public re.cords. 
6. Taxes or assessments which are not now payable or which are not shown as existing liens by the records of any taxing 
authority that levies taxes or assessments on real property or by the public records; proceedings by a public agency which 
may result In taxes or assessments, or notices of such proceedings, whether or not shown by the public records of such 
agency or by the public records. · 
7. Any service, Installation, conne.ction, maintenance or construction charges for sewer, water, electricity, or garbage collection 
or disposal or other utilities an less shown as an existing lien by the public records. 
8. Defects, liens, encumbrances, adverse claims or other matters, If any, created, first appearing in the public records or 
attaching subsequent to the effective date hereof but prior to the date of the proposed insured acquires of record for value the 
estate or interest or mortgage thereon covered by this commitment. 
9. General taxes for the year 2005 in the amount of $738.26 are now payable on or before 20 
December 2005. 
NOTE: Bear Lake County Tax Parcel 5970.02 
10. Special assessments of the City of Fish Haven and Fish Haven Sewer District, if any, for which we 
make no search. 
11. Adjacent Easement for Highway Right of Way dated 23 September 1935 and recorded 17 February 
1936 in Book 28 of Deeds, page 326, as Instrument No. 41607, records of Bear Lake County, 
Idaho. 
Grantor: MAGNUS ERICKSON, a widower 
Grantee: STATE OF IDAHO 
(Continued) 
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Defendants: STERLING WALLENTINE and ANNETTE E. WALLENTINE, husband and wife; 
DORAN E. SMITH and JUDY E. SMITH, husband and wife; DAVID EVERTON and 
PEGGY EVERTON, husband and wife; KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming an interest in and to the subject real 
property located in Section 27, Township 16 South, Range 43 East, Boise Meridian, 
Bear Lake County, State of Idaho 
Quiet Title grants the following Easement: There is granted to JEANNE MACVICAR, by ANNETTE 
AND STERLING WALLENTINE, and PEGGY AND DAVID EVERTON, their heirs, 
assigns and successor's in interest, an Easement of approximately i O feet in width for 
egress and ingress to their property, said Easement being located on the West border of 
said properties. The Easement shall not exceed its present width where it adjoins the 
Everton property. No more than 5 feet of the Wallentine property shall be used as part 
of the Easement, and only that portion of the Wallentine property as necessary to 
provide 1 O feet in width shall be used, the State Right of Way line. It is understood that 
the existing Right of Way leading from the State Right of Way to the Everton, Wallentine 
and Macvicar properties may be located, in part, upon the State Right of Way as 
historically has been so used. The Macvicars, Wallentines and Evertons shall jointly 
maintain said Easement sufficient for ingress and egress and shall not block or infringe 
upon the other's access, said Maintenance Agreement to be binding upon the heirs, 
assigns and successors's in interest of Macvicars, Wallentines and Evertons. 
13. All matters shown on that certain survey by A.A. HUDSON AND ASSOCIATES, Licensed Surveyor 
for the State of Idaho; recorded 06 Octrober 2000 as Microfilm Instrument No. 176687, records of 
Bear Lake County, Idaho. 
14. Any ambiguity as to the location of the shore of Bear Lake, as referenced in the legal description 
shown in Schedule A hereof, and any adverse claim based on the assertion that some portion of 
said land is now, or at any time, has been within the boundaries of Bear Lake. 
(Continued) 
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our rate filing with the Idaho Department of Insurance. 
NOTE: EXCEPTIONS NO. 1 - 8 WILL NOT APPEAR IN AN ALTA EXTENDED COVERAGE 
POLICY TO BE ISSUED HEREUNDER. 
* 










---Raye t:{assnor:ni ~ --
\VD# 181\418 
24 Juno 2003 . 
a. t:tnt----------- - - ----- ---- - -- - - -
This sketch is provided without charge for your information, it is not intended to show all matters related to the property 
iA'Cluding, but not limited to area dimensions, encroachments, or location of boundaries. It is not a part of, nor does it 
modify the commitment or policy to which it is attached. The Company assumes.NO LIABILITY for any matter related 
to this sketch. References should be made to an accurate survey for further information.* 
W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
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DISTR!Ci COURT 
SIXTH JUDICIAL DISTRICT~ 
3EA.R LAKE CO!JNTY. !D:.h ... 1 
2813 HAY 28 AM 8: 37 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY TRUST 
DATED JULY 23, 2012; F.H. CARLTON and the F.H. 
CARLTON FAMILY TRUST, 
Plaintiffs, 
vs. 
JASON & JANAE SK.INJ\TER, husband and wife; 
DORAN E. SMITH and JUDYE. SMITH, husband and 
wife; KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
27, TS16S, R43E, Boise Meridian, Bear Lake County, 




) REPLY - MEMORANDUM IN 
) SUPPORT OF MOTION TO 
) VOID A PORTION OF THE 
) Judgment and Decree of Quiet 
) Title filed August 22, 2000, PER 
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The Jim & Maryann Plane Family Trust dated July 23, 2012 ("Plane Trusf') submits its 
reply memorandum in support of its motion to void a portion of the Judgment and Decree of 
Quiet Title ("2000 Judgment") dated March 28, 2013 (hereinafter referred to as "Plane Trust's 
Motion"), and in opposition to "Defendants Skinners' Opposition to the Planes' Motion to Void 
a Portion of the Judgment and Decree of Quiet Title" dated May 10. 2013 (hereinafter referred 
Reply - Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
to as "Skinner's Response"). This Reply also relies: (a) upon the Plane Trust's Response dated 
Mav 24. 2013. to "Defendants' Skinners Motion ... " dated May 10, 2013; (b) upon the Plane 
Introduction 
The Plane Trust and Skinner agree on one thing ... "This is likely one of the more 
unusual proceedings to come before the Court" Skinner's Response, at 2. This proceeding is 
"unusual" because it is about the Property Owners of Parcels I, 2, 3, 4 making an agreement to 
use the State of Idaho's Right-of-Way without the State agreeing or even knowing about the 
agreement. This agreement is simply a jurisdictional defect and, as a consequence, this 
agreement should be voided to the extent it relies upon the State's Right-of-Way. 
The Plane Trust and the other Plaintiffs and Defendants, including ITD, agree the 
agreement is a jurisdictional defect, and agree it should be voided via the Plane Trust's Motion. 
See the Plane Trust's Notice of Hearing dated March 28, 2013, at 2; the Plane Trust's Motion 
dated March 28, 2013, at 2-3. However, Skinner objects. Skinner purports to explain their 
1 Skinner's Response omits informing the Court for their tardiness in filing of their Response which was due to 
be filed on May 2, 2013, pursuant to the scheduled agreed upon and stated in the Plane Trust's Notice of Hearing 
dated March 28, 2013, as well as a verbally acknowledged by the Court in the status and scheduling conference on 
April 18, 2013. Skinner's intended Utah lawyer called the Plane Trust's lawyer on or about May 2, 2013, stating a 
need for additional time until May 6, 2013, due to some unexpected surgery that was scheduled. Skinner's Utah 
lawyer made no mention at the time as to any intention of filing any Motion to Strike. This extension was verbally 
approved by the Plane Trust's lawyer. Thereafter, Skinner's Idaho lawyer (T.J. Budge) called the Plane Trust's 
lawyer on May 6, 2013, stating a need for further additional time, due to a regretful circumstance wherein Skinner's 
intended Utah lawyer had a heart attack. Mr. Budge requested until May 10, 2013, to file the Skinner's Response. 
Like Skinner's Utah lawyer, Skinner's Idaho lawyer made no mention at the time as to the intention of filing any 
Motion to Strike. This further extension was verbally approved by the Plane Trust. The Plane Trust's lawyer 
received via email Skinner's Response on May 10, 2013. See Second Schroeder Affidavit filed May 23, 2013. 
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objection in their Response, though cutting through it all, Skinner's real motivation appears to 
be to "relocate" the "granted" easement to just 5-feet on the west border of their property 
The Plane Trust found no law to support the agreement maae oy tne rroperry vwners, 
and Skinner's Response cited none. Instead, Skinner's Response is riddled with frivolous, 
u_nreasonable or unfounded distractions which do nothing to deny the requested relief in the 
Plane Trust's Motion. As will be discussed more fully below, Skinner's five (5) arguments are 
without merit, because -
Ill 
1. This Court lacked subject matter jurisdiction over the State's Right-of-
Way and lacked personal jurisdiction over the State ofldaho to reference 
and rely upon the State's Right-of-Way in the 2000 Judgment, resulting in 
a jurisdictional defect in the 2000 Judgment See Sections I and II. herein. 
2. A party that seeks to void a Judgment based upon a jurisdictional defect is 
not bound by the "reasonable time" standard. See Section III. herein. 
3. Skinner cites no authority that the Plane Trust or its predecessor-in-
interest somehow waived the jurisdictional defect in the 2000 Judgment 
by failing to join the State ofldaho as an indispensable party. Moreover, a 
citizen cannot adversely possess a public right-of-way owned by the State 
ofidaho. See Section IV. herein. 
4. 111e apparent "permit" to now use the State's Right-of-Way is irrelevant. 
Such '·permit" does not cure the jurisdictional defect in the 2000 
Judgment. See Section V. herein. 
5. This Court has the authority to void a portion of the 2000 Judgment, to 
the extent of the jurisdictional defect therein. See Section VI. herein. 
Reply- Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
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In addition, Skinner's claim for fees/costs under Ida...1-io Code 12-121 and Idaho Rule of Civil 
Procedure 54(e) is without merit. See Section VII. herein. The Plane Trust acted and has 
State's Right-of-Way (Id., at paragraph 6). In addition, the Properties Owners of Parcels 1, 2, 3, 
4 had no authority to then have the Court sign a Judgment on August 22, 2000 (Plane Affidavit, 
Exhibit #1, at paragraph 5) which validated such agreement. Accordingly, the Plane Trust urges 
the Court to grant its Motion, as well as to deny Skinner's request for attorney fees/costs, and to 
grant the Plane Trust's request for attorney fees/costs (see Section VIII. herein). 
Discussion of Law and Argument 
I. The 2000 Judgment is void in part as related to its reference and reliance upon the 
State of Idaho's Right-of-Way. 
Skinner's Response ignores the language in the 2000 Judgment as to what was "granted" 
to the Plane Trust's predecessor-in-interest. Skinner's predecessors-in-interest "granted" to the 
Plane Trust's predecessors-in-interest "an easement of approximately ten (10) feet in width 
for egress and ingress to their property, said easement being located on the west border of 
said properties." Plane Affidavit, Exhibit #1, paragraph 5. Emphasis supplied. See also Plane 
Affidavit, Exhibit #2, paragraph 6. This "grant" includes afurther provision that the parties 
"shall jointly maintain said easement sufficient for ingress and egress and shall not block or 
infringe upon the other's access, said maintenance agreement to be binding upon the heirs, 
assigns and successor's in interest ... ". Id. Given this language, the 2000 Judgment granted an 
4 
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easement to the Plane Trust's predecessor-in-interest; granted an easement to the extent of 
"aooroximately ten (10} feet ... on the west border'' of the property owned by Skinner's 
the farther provision. Plane Affidavit, Exhibit #1, paragraph 5. See also the Plane Trust's 
Motion, at 2 (illustrating the language). This "in-between" language references and relies upon a 
:portion of the State of Idaho's Right-of-Way. This language was inserted by the Properties 
owners of Parcels 1, 2, 3, 4 in the "Stipulation for Settlement" filed with the Court May 30, 
2000 (Plane Affidavit, Exhibit #2), though this "Stipulation" neither included the State as 
concurring to the "Stipulation" nor even the State being aware of the "Stipulation". In fact, the 
"Amended Complaint for Quiet Title" filed March 12, 1999, neither named the State ofidaho as 
a party.nor included the State's Right-of-Way as part of the property subject to the litigation. 
See Amended Complaint, paragraphs 1-6. After approval of the "Stipulation for Settlement" 
filed June 6, 2000 (Plane Affidavit, Exhibit #3), the Properties mvners of Parcels 1, 2, 3, 4 then 
' 
tendered to the Court the "Judgment and Decree of Quiet Title" which the Court signed on 
August 21, 2000 ("2000 Judgment"). Plane Affidavit, Exhibit #1. Again, the State neither 
concurred with the 2000 Judgment nor was the State aware of the 2000 Judgment. Plane 
Affidavit, Exhibit #1, Exhibit #6; Schroeder Affidavit, Exhibit "A". 
The Plane Trust and the other Plaintiffs and Defendants, including ITD, agree that this 
"in-between" language is a jurisdictional defect which absent removal, permits an "illegal 
5 
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encroachment" on the State's Right-of-Way. \\'hile Skinner's Response would suggest 
disagreement with that position, at its core, Skinner's Response concedes the point. Skinner 
Affidavit, Exhibit #6); ITD's letter dated January 9, 2013, which also references ITD's letter, 
dated September 27, 2012 (Schroeder Affidavit, Exhibit "A"). Skinner proffered no affidavit 
from ITD that rescinded ITD's letter dated September 27, 2012 (Plane Affidavit, Exhibit #6) 
and/or ITD's letter dated January 9, 2013, which also references ITD's letter dated September 
27, 2012 (Schroeder Affidavit, Exhibit "A"). 
Given the jurisdictional defect in the 2000 Judgment, the 2000 Judgment is void in part 
as related to its reference and reliance upon the State ofldaho' s Right-of-Way, as stated in the 
Plane Trust's Motion. 
II. The Court lacked jurisdiction to have the 2000 Judgment reference and rely upon 
the State of Idaho's Right-of-Way. 
Skinner argues a lack of defect in the 2000 Judgment, claiming the existence of 
adequate subject matter jurisdiction and the adequate personal jurisdiction over the then 
Plaintiffs and Defendants, including the Plane Trust's predecessor-in-interest. Skinner's 
Response, at 6-9. However, Skinner's Response ignores the reality that the Court did 
not have subject matter jurisdiction a...'1d personal jurisdiction over the State of Idaho and 
the State ofldaho 's Right-of-Way to grant any Judgment or issue any Orders implicating 
Reply - Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
6 
the State's Right-of-Way (Plane Affidavit, Exhibit #5), as the 2000 Judgment did. See 
I. herein. 
No contractual or real property relationship exists between the State ofldaho and 
the then Plaintiffs and Defendants or the now Plaintiffs and Defendants. The stated 
subject matter of the Amended Complaint dated March 11, 1999, filed in this matter 
involved real property outside of the State ofidaho's Right-of-Way, or what is legally 
described in the 2000 Judgment as Parcels 1, 2, 3, 4. Plane Affidavit, Exhibit #1, pp. 5-8. 
See also Second Plane Affidavit, Exhibit "A". 
The Plane Trust is not arguing that this Court lacked subject matter jurisdiction 
over Parcels 1, 2, 3, 4. Nor is the Plane Trust arguing that this Court lacked personal 
jurisdiction over the owners of Parcels 1, 2, 3, 4. What the Plane Trust is arguing is that 
this court lacked subject matter jurisdiction over the State of Idaho's Right-of-Way 
which Skinner admits is not within Parcels 1, 2, 3, 4, but adjacent to Parcels 1, 2, 3, 4 
(Skinner Affidavit~ 9; see also Second Plane Affidavit, Exhibit ''A"); and that this court 
lacked personal jurisdiction over the State of Idaho to adjudicate any reference or 
reliance upon the State's Right-of-Way. No place in Skinner's Response does Skinner 
demonstrate that this Court had subject matter jurisdiction over the State's Right-of-Way 
or over the State of Idaho itself. 
Reply- Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
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Accordingly, this Court lacked subject matter jurisdiction over the State's Right-
of-Way, and lacked personal jurisdiction over the State of Idaho to adjudicate any 
Judgment since 2000 ... and actual notice since 2005" (Skinner's Response at 6), and based 
thereon, Skinner argues that the Plane Trust was not timely in filing its 60(b)(4) Motion within a 
reasonable time of obtaining knowledge of the Judgment, citing Meyers v. Hanson and McGrew 
v. McGrew. Skinner's Response, at 4. However, the flaw in Skinner's argument is that Skinner 
applies the wrong standard. The "reasonable time" standard applies to a 60(b)(4) Motion 
challenging a Default Judgment, and does not apply to a 60(b )( 4) Motion challenging a 
jurisdictional defect in a Judgment, as is the situation in the present matter. 
At the outset, Meyers v. Hanson and ~McGrew v. McGrew establish the "reasonable time" 
standard for a 60(b )( 4) Motion challenging a Default Judgment. Meyers involved a default 
judgment not implicating any jurisdiction defect, and McGrew involved a judgment that was the 
functional equivalent of a default judgment, not implicating any jurisdictional defect. 
Rule 60(b )( 4) is the appropriate vehicle to attack a jurisdictional defect in a judgment. 11 
Charles A. Wright, et al., Wright Miller & Kane, Federal Practice & Procedure § 2862, at 429-
444 (3d ed. 2012). According to Professors Wright, Miller and Kane, the time within which a 
Rule 60(b)(4) motion may be brought to challenge a jurisdictional defect in a judgment is 
8 
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not constrained by reasonableness. Id. at 431-433. Emphasis supplied. See Dragotoiu v. 
Dra)!otoiu, 133 Idaho 644, 647, 991P.2d369, 372 (Ct. App. 1998) (wherein the Idaho Court of 
60(b)(4) motion "be made within a reasonable time," but if a judgment is void, a motion to set 1t 
aside may be brought at any time. See 11 C. Wright & A. Miller, Federal Practice and Procedure 
Sec. 2862 at 197 (1973) and cases cited therein. Moreover, a void judgment cannot acquire 
validity because oflaches on the part of the judgment debtor (Owens-Corning in this case). Id. 
Therefore, Owens-Coming's delay in bringing its Rule 60(b)(4) motion is irrelevant and the 
motion was timely.") 
Skinner's Response does not grapple with 11 Charles A. Wright, et al., Wright Miller & 
Kane, Federal Practice & Procedure§ 2862, at 429-444 (3d ed. 2012). See Skinner's Response 
at 5, fu 7. In fact, there is legal authority in Idaho that supports the position of Professors 
Wright, Miller and Kane as to 11 Charles A. Wright, et al., Wright Miller & Kane, Federal 
Practice & Procedure § 2862, at 429-444 (3d ed. 2012). See Dragotoiu v. Dragotoiu, 133 Idaho 
644, 647, 991P.2d369, 372 (Ct. App. 1998). 
Skinner's Response also does not grapple with the fact that Idaho Rules of Civil 
Procedure 12(b )(1 ), 12(b )(2), 12(g)( 4) require the dismissal of a claim wherein the Court lacks 
subject matter jurisdiction or personal jurisdiction. 
Reply - Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
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In the present matter, the Plane Trust knew of the 2000 Judgment, as well as the State's 
Fi2:ht-of-Wav. at the time it acquired the property on or about October 3, 2005. Hmvever. the 
The Plane Trust acted literally within days oflearning of the State's protest to the "illegal 
encroachment" (Plane Affidavit, Exhibit #6) upon the State's Right-of-Way by the 2000 
Judgment. Plane Affidavit ifif 6, 10-13. Skinner's Response does not deny this. 
Accordingly, the Plane Trust timely filed its 60(b)(4) Motion. In re Center VVholesale, 
Inc., 759 F.2d. 1440, 1447-1448 (9th Cir. 1985). 
IV. The Plane Trust did not waive its Motion because its predecessor-in-Interest did 
not seek to include the State as a party in this proceeding. 
Skinner argues that the Plane Trust's predecessor-in-interest should have or 
could:J.1ave joined the State ofldaho as anindispensable party, and in failing to do so, the 
Plane Trust waived the jurisdictional defect in the 2000 Judgment. Skinner's Response, 
at 9. However, Skinner cites no law to support their position. See Sections I. and II. 
herein. Moreover, a citizen cannot adversely possess a public right-of-way owned by the 
State ofidaho. See Meservey v. Gulliford, 14 Idaho 133, 93 P. 780 (1908); Hanson v. 
Proffer, 23 Idaho 704, 132 P. 573 (1913). 
V. Skinner's recent receipt of a "permit" to use the State's Right-of-Way does not 
cure the jurisdictional defect in the 2000 Judgment. 
Skinner argues that the Plane Trust's Motion should be denied in the face of an 
apparent "permit" to now use the State's Right-of-Way. Skinner's Response, at 10. See 
Reply - Memorandum in Support of Motion to Void a portion of the 2000 Judgment 
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also Skinner Affidavit if 4. However, such pennit is irrelevant. Assuming such "permit" 
is not stricken, such "permit" does not change the Plane Trust's Motion. The "permit" --
ITD which rescinds ITD's letter dated September 27, 2012 (Plane Affidavit, Exlnb1t #b) 
and/or ITD's letter dated January 9, 2013 (Schroeder Affidavit, Exhibit "A"). Moreover, 
ITD specifically reserved the authority in the "permit" to "revoke, amend, or terminate 
this permit" which provides the Plane Trust and the other Plaintiffs and Defendants with 
no clarity as to the legality of the "illegal encroachment" in the 2000 Judgment. The title 
of all parties, including Skinner's title, remains clouded even with the ''permit". See 
Skinner's Affidavit, Permit, General Requirements, Number 2. The g-ranting of the Plane 
Trust's Motion will remove that cloud, benefiting everyone, as well as future owners of 
Parcels 1, 2, 3, 4. 
VI. The Court has authority to void a portion of the 2000 Judgment. 
Skinner argues that the Court has no authority to void a portion of the 2000 Judgment, 
citing McGrew. Skinner's Response, at 10-11. However, lifcGrew does not stand for the 
proposition that a Court cannot void a portion of a Judgment. 
Alternatively, Skinner states that should the Court decide to grant the Plane Trust's 
Motion, the Court should void all of paragraph 5, arguing that all of paragraph 5 of the 2000 
Judgment is intertv.ined. Skinner's Response, at 11-12. However, all of paragraph 5 is not 
intertwined. In fact, to accept Skinner's alternative approach, this Court would nullify altogether 
11 
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the easement granted in the 2000 Judgment, and would nullify the scope of the easement granted 
to the extent of "approximately ten (10) feet ... on the west border" of what is now Skinner's 
Way in the 2000 Judgment and to perhaps use such cloud to limit the scope ot the Plane Trust's 
easement to 5-feet on the west border of Skinner's property which is in direct conflict with the 
easement granted itself in the 2000 Judgment. See Skinner Affidavit~ 7; Skinner's Response, at 
2, 10. 
VII. The Plane Trust's actions are reasonable. The Court should deny Skinner's 
claim for fees/costs. 
Skinner argues a claim for fees/costs under Idaho Code 12-121 and Idaho Rule of Civil 
Procedure 54(e). Skinner's Response, at 12. However, the claim should be denied. The Plane 
Trust acted and has continued to act reasonably given the jurisdictional defect in the 2000 
Judgment and the associated cloud such defect has placed upon the Plane Trust's property and 
Skinner's property. The actions of the Plane Trust are particularly reasonable, due to the 
following: (1) the Plane Trust's attempt to talk to and coordinate a resolution with Skinner 
before filing any action in this Court, which Skinner does not deny (Plane Affidavit 'if~ 13-17); 
(2) the Plane Trust obtaining party status before filing its Motion; and, (3) the Plane Trust 
successfully coordinating an agreement as to its Motion with all of the other the Plaintiffs and 
Defendants, including ITD, before filing its Motion. Everyone, including ITD, must agree that 
the Plane Trust's Motion is reasonable because they all have agreed that the Motion should be 
12 
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granted, except for Skinner. See The Plane Trust's Notice of Hearing dated March 28, 2013, at 
2; The Plane Trust's Motion dated March 28, 2013, at 2-3. See also Footnote 1 herein. McGrew 
belief that the case was brought, pursued, or detended tnvo10us1y, unreasonao1y, or wrmum 
foundation. Nampa & Meridian Irrigation Dist. v. Washington Fed. Savings, 135 Idaho 518, 20 
P.3d 702 (2001). When deciding whether the case was brought, pursued, or defended 
frivolously, unreasonably, or without foundation, the entire course of the litigation must be 
taken into account. Id. Thus, if there is a legitimate, triable issue of fact, attorney fees may not 
be aw-arded under LC. § 12-121 even though the losing party has asserted factual or legal claims 
that are frivolous, unreasonable, or without foundation. Id. Although an award of attorney fees 
under the statute is discretionary, the award must be supported by findings, and those fmdings, 
in turn, must be supported by the record. Wait v. Leavell Cattle, Inc., 136 Idaho 792, 41 P.3d 
220 (2002).'') 
VIII. Skinner's defense is unreasonable. The Court should award the Plane 
Trust's fee/costs to prosecute its 60(b)(4) Motion. 
The Court should award fees/costs to the Plane Trust under Idaho Code 12-121 and 
Idaho Rule of Civil Procedure 54(e)(l). Skinner's defense to the Plane Trust's Motion is 
frivolous, unreasonable or unfounded, for the reasons stated herein, including as stated in 
Section VII.2 
2 Idaho Rule of Civil Procedure 54(e)(l) states that "In any civil action the court may award reasonable 
attorney fees, which at the discretion of the court may include paralegal fees, to the prevailing party or parties as 
defined in Rule 54(d)(l)(B), when provided for by any statute or contract Provided, attorney fees under section 
13 
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Conclusion 
The Plane Trust urges the Court to grant its Motion to Void a portion of the 2000 
SCHROEDER & LEZAMIZ LAW 0 FFICES, LLP 
By CJ 
W. Alan Schroede , the lawyer for 
The Jim & Maryann ane Family Trust dated July 23, 2012, a Plaintiff 
12-121, Idaho Code, may be awarded by the court only when it finds, from the facts presented to it, that the 
case was ... defended frivolously, unreasonably or without foundation." Emphasis supplied. 
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DEFENDANTS SKINNERS' 
SUPPLEMENTAL OPPOSITION TO 
THE PLANES' MOTION TO VOID A 
PORTION OF THE JUDGMENT AND 
DECREE OF QUIET TITLE 
Defendants Jason and Janae Skinner (hereinafter the "Skinners"), by and through their 
attorneys of record, Racine Olson Nye Budge & Bailey, Chartered, hereby submit this Supplement 
to their Opposition to the Motion to Void a Portion of the Judgment and Decree of Quiet Title filed 
April 1, 2013, by the Plaintiff Jim & Maryann Plane Family Trust (hereinafter the "Planes"). 
DEFENDANTS SKINNERS' SUPPLEMENTAL OPPOSITION TO THE PLANES' MOTION TO 
VOID A PORTION OF THE JUDGMENT AND DECREE OF QUITE TITLE -1 
The sole purpose of this Supplement is to provide the Court with a copy of the appellate 
;i~~:~:~-~ ~~ r2~+1;~ r";..,,,., ... 11 Q"' 1r1 1 ?F. r Ah rt f'ivil Ann ?0091 and Tavlor v. Williams. 
crossed a portion of land in which a nonparty to the judgment had an interest or ownership. 
In Gatlin v. Joiner, So. 31 3d 126 (Ala. Ct. Civil App. 2009), it was claimed that a prior 
judgment granting an easement was "void" because it crossed land in which the United States and 
other parties had an interest and/or ownership and the United States and those other parties were 
indispensable and not jointed in the earlier litigation. Id. at 132. The appellate court held that 
')oinder of the absent parties is not absolutely necessary where determination of the controversy 
will not result in a loss to the absent parties' interest or where the action does not seek a judgment 
against them." Id. at 132 nl. The appellate court concluded that the prior judgment granting the 
easement was not "void", because the prior judgment granting the easement did not seek a 
judgment determining that the easement was superior to that of the interests of the United States or 
the other nonparties. Id. at 132-33. 
Likewise, in Taylor v. Williams, 2004 Tenn. App. LEXIS 37, 2004 WL 73273 (Tenn. Ct. 
App. 2003), the defendants argued that a prior judgment declaring an easement across land owned 
by person and that he was consequently an indispensable party who had not been made a paiiy to 
the prior lawsuit. The appellate court held that "the failure to join all affected prope1iy owners 
does not make the proceeding void, but rather the petitioner will acquire no more rights with 
respect to those owners who are not joined." Id. at *6. Consequently, the appellate court held 
that the prior judgment was not "void" and that the issue was "without merit." Id. 
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Wayne Gatlin v. Marvin Joiner et al. 
Subsequent History: As Corrected May 11, 2010.Re-
leased for Publication February 17, 2010. 
Prior History: [**l] Appeal from Lauderdale Circuit 
Court, Jeffrey W. Kelley, Trial Judge. (CV-02-503). 
Gatlin v. Joiner, 4 So. 3d 1139, 2008 Ala. Civ. App. LEXIS 
520 (Ala. Civ. App., 2008) 
Disposition: REVERSED AND REMANDED. 
I Case Summary 
Procedural Posture 
Plaintiff grantee filed an action against defendant land-
owners, alleging trespass, slander of title, ejectment, con-
version, negligence, and wantonness and seeking a per-
manent injunction enjoining them from trespassing on a 
gore of land in the future. He challenged an order of 
the Landerdale Circuit Court (Alabama), which partially 
granted the landowners' motion for summary judg-
ment and denied him a permanent injunction. 
Overview 
The gore was subdivided into lots. The landowners pur-
chased lots. The grantee's parents signed a deed con-
veying the gore to him. He discovered that the landown-
ers were building improvements on the gore. He filed 
a boundary line action against them and judgment was en-
tered in his favor. The court of civil appeals held that 
the doctrine of res judicata barred the landowners from 
claiming that the grantee did not own record title to a por-
tion of the gore based on an easement and an excep-
tion of that portion of the gore from their deed because 
that claim could have been adjudicated in the boundary 
line action. In that action, the landowners sought a de-
termination that the grantee did not own the gore. Al-
though the theory they asserted in the boundary-line ac-
tion differed from the theory they asserted in the grantee's 
trespass action, both theories were encompassed within 
a single cause of action for purposes of res judicata. The 
statute of limitations did not bar the recovery of dam-
ages for the trespass caused by the landowners' struc-
{ 
tures within six years of the date the grantee filed his tres-
pass action because the building of those structures 
constituted a continuing trespass. 
Outcome 
The court of civil appeals reversed the trial court's judg-
ment insofar as it granted the landowners' summary-
judgment motion and denied the grantee's claim seeking 
a pem1anent injunction. It remanded the action to the 
trial court for further proceedings. 
Counsel: For Appellant: M. Scott Harwell, Birming-
han1. 
For Appellees: Debra H. Coble, Frank V. Potts, Potts & 
Young Attorneys, L.L.P., Florence. 
Judges: BRYAN, Judge. Thompson, P.J., and Pittman, 
Thomas, and Moore, JJ., concur. 
Opinion by: BRYAN 
I Opinion 
[*128] BRYAN, Judge. 
Wayne Gatlin, the plaintiff below, appeals from an inter-
locutory order insofar as it partially granted the summary 
-judgment motion of the defendants below, Marvin Joiner, 
Rose Neal, and Jerry Frank Neal, and from a final judg-
ment insofar as it partially denied Gatlin's claim seek-
ing a permanent injunction. We reverse and remand. 
Factual Background and Procedural History 
The dispute in this case concerns a gore of land ("the 
gore'') containing approximately one-half acre. The gore 
is located in the northeast quarter of Section 31 in Lau-
derdale County ("Section 31"), is bounded on the north, 
south, and west by Bluewater Creek, and is bounded 
on the east by the section line ("the section line") separat-
ing Section 31 from Section 32 in Lauderdale County 
("Section 32"). 
In 1973, Maybelle Sledge Herston executed a deed pur-
porting to convey to Virginia Herston Stacey Gant the 
gore and a portion of the northwest quarter of Section 32, 
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which lies immediately east of the gore. In 1993, Gant 
c,,J...rJ;u;rJ,,.rJ he>r l<tntl intn lAt< mhirh <hf' <11]fl r**21 trL 
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improvements on the gore, but Joiner continued build-
ing them. Thereafter, the Neals began building improve-
ments on the portion of the gore that their deed pur-
ported to include in their lot. In 1996, Gatlin brought a 
boundary-line action ("the boundary-line action") against 
Joiner and the Neals, seeking a determination that the 
section line was the boundary line between his land, on 
the one hand, and Joiner's and the Neals' land, on the 
other. Gatlin did not state any tort claims or claims seek-
ing injunctive relief in the boundary-line action. 
Joiner and the Neals admitted, in the boundary-line ac-
tion, that Gatlin owned record title to the gore; however, 
they claimed that their predecessors in title had ac-
quired [**3] ownership of tlle gore through adverse pos-
session and had conveyed their ownership interests in 
the gore to Joiner and tl1e Neals. 
The boundary-line action went to trial on the sole issue 
whether Joiner and the Neals' predecessors in title had ad-
versely possessed the gore. Having heard the evidence 
in a bench trial, the trial court, in August 1999, entered a 
judgment determining that Joiner and the Neals had not 
proved that their predecessors in title had adversely pos-
sessed the gore and that, therefore, the section line was 
the boundary line between Gatlin's land, on the one hand, 
and Joiner's and the Neals' land, on the other. Joiner 
and the Neals did not [*129] appeal the judgment en-
tered by the trial court in the boundary-line action. 
In 1999, Joiner and the Neals, in separate actions ("the 
fraud actions") sued various defendants, stating claims of 
fraud based on the allegation that the defendants had mis-
represented to Joiner and the Neals that the lots they 
were buying bordered on Bluewater Creek when, in fact, 
they were separated from Bluewater Creek by the gore, 
which Gatlin owned. Joiner and the Neals did not name 
Gatlin as a party in the fraud actions. The defendants 
in the fraud actions [**4] moved for summary judg-
ments on the ground that there had been no misrepresen-
tation because Joiner's and the Neals' predecessors in 
title had indeed owned record title to the gore and had con-
veyed it t() Joiner and the Neals. The trial court granted 
the defendants' summary-judgment motions; Joiner and 
the Neals did not anneal those summarv judgments. 
Answering Gatlin's complaint, as amended. Joiner and 
the Neals denied liability and asserted, as an affirmative 
defense, that Gatlin's trespass action was barred by 
the applicable statute of limitations. They did not assert, 
as an affirmative defense, that any of Gatlin's claims 
were barred by the [**5] doctrines of res judicata or col-
lateral estoppel. Subsequently, Joiner and the Neals 
moved the trial court for a summary judgment on the 
ground that Gatlin could not prevail on his claims be-
cause, they said, he did not own title to a portion of the 
gore. In support of their summary-judgment motion. 
Joiner and the Neals submitted an affidavit signed by Clint 
Wilkes ("the Wilkes affidavit"), an employee of The Ab-
stract & Title Company of Florence, Inc., which does 
business in Lauderdale County. In pe11inent part, that af-
fidavit stated: 
116. I recently reviewed the title to a tract of 
property owned by Thomas Wayne Gatlin and 
[his wife]. ... As stated in the [1995 deed 
in which Gatlin's parents conveyed this tract 
of property to Gatlin and his wife], this prop-
erty is located in the Northeast Quarter of Sec-
tion 31, Township 2 South, Range 8 West, 
in Lauderdale County, Alabama. 2 In addi-
tion to reviewing the title to this tract of prop-
erty, I also reviewed tlle title to adjoining 
property located in the Northwest Quarter of 
Section 32, Township 2 South, Range 8 
West, in Lauderdale County, Alabama. 
"7. In reviewing tlle title to the property now 
owned by the Gatlins, I discovered that this 
property [**6] was originally owned by B.W. 
Cunningham and Turner Cunningham. On 
January 16, 1920, the Cunninghams con-
veyed an easement to the United States of 
America with a perpetual right to perma-
nently flood all of that portion of the North-
east Quarter of Section 31, Township 2 
South, Range 8 West, lying below the 505-
foot contour line as referenced by a survey of 
the United States Engineers in 1895 .... 
1 Gatlin has not appealed the adverse dispositions· of his claims against the other defendants. 
2 The gore was contained within the tract of property described in this 1995 deed. 
I 
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The 505-foot contour line referenced in 
' . 
was all of that tract of land lying below the 
505-foot [contour) line .... 
"9. After reviewing the above referenced in-
struments, I continued my search of the 
title to this tract of property. There were nu-
merous conveyances of the property be-
tween 1943 and 1970, and none of those in-
struments excepted from their descriptions 
the property which the Cunninghams con-
veyed to the United States. [**7] In 1970, Ju-
lian A. Nance and Martha L. Nance con-
veyed the property to [Gatlin's parents]. ... 
Unlike the previous deeds, the description in 
this instrument was subject to the excep-
tion for the property previously conveyed by 
the Cunninghams to the United States. On 
November 18, 1970, [Gatlin's parents] con-
veyed 70 acres of this property to [Gatlin and 
his wife]. 4 ••• Furthermore, the [1995] 
deed in which Thomas Wayne Gatlin and 
[his wife] obtained title to the [tract of] prop-
erty [that included the gore] did not contain 
such an exception. 
"10. The [title company I work for] has con-
ducted title searches on tl1e property owned 
by the Gatlins over the course of many years. 
Each and every abstract prepared by this 
company contained a reference to the convey-
ance from the Cunninghams to the United 
States of America. On March 30, 1995, [this 
company] updated its abstract for Mr. Gat-
l·in. In the materials provided to Mr. Gatlin, the 
conveyance from the Cunninghams to the 
United States was shown. Furthermore, the 
conveyance from the Cunninghams to Mr. 
Gibson was shown, excepting the property 
previously conveyed to ilie United States. As 
a matter of public record, the title to the 
property owned by [**8] the Gatlins shows 
that, as of the conveyance from the Cunning-
hams to the United States, all property lo-
cated within that legal description and lying 
below the 505-foot contour line (now 509.34-
f'nnt rflnt1111r linP) lAJnC' nnt \Vithin their 
Following a hearing, the trial judge entered an order (1) 
granting the summary-judgment motion with respect 
to Gatlin's claims of slander of title, ejectment, conver-
sion, and easement by necessity; (2) granting the motion 
with respect [**9] to Gatlin's trespass claim [*131] in-
sofar as it was grounded on allegations that Joiner and the 
Neals had trespassed on the portion of the gore located 
below the 509.34-foot elevation contour line established 
by the federal government; and (3) denying the motion 
with respect to Gatlin' s trespass claim insofar as it was 
grounded on allegations that Joiner and the Neals had 
trespassed on the portion of the gore located above the 
509.34-foot elevation contour line. The trial judge's or-
der did not purport to rnle on the summary-judgment 
motion with respect to Gatlin's claims of negligence and 
wantonness or his claim seeking a permanent injunc-
tion enjoining Joiner and the Neals from trespassing on 
ilie gore in the future. 
Gatlin unsuccessfully petitioned the Alabama Supreme 
Court for permission to appeal ilie trial court's interlocu-
tory order regarding Joiner and the Neals' summary-
judgrnent motion. After the supreme court denied Gat-
lin's petition, the action proceeded to trial before a jury. 
After both sides had rested, the trial judge charged ilie 
jury wiili respect to Gatlin' s trespass claim insofar as it 
sought damages grounded on allegations that Joiner and 
tl1e Neals had trespassed on the portion [**10] of the 
gore located above the 509.34-foot elevation contour line; 
however, the trial judge did not charge the jury with re-
spect to Gatlin's claims of negligence and wanton-
ness. The jnry returned a verdict in favor of Gatlin and 
against Joiner and the Neals but awarded Gatlin only 
nominal damages. The trial judge entered a judgment 
on tl1e jury verdict but did not rnle on Gatlin's claim seek-
ing a permanent injunction enjoining Joiner and the 
Neals from trespassing on the gore in the future. Gatlin 
moved ilie trial judge to vacate the judgment he had en-
tered on the jury's verdict and to grant Gatlin a new 
trial; however, the trial court denied that motion. Within 
42 days after the denial of that motion, Gatlin filed a no-
tice of appeal to the supreme court. The supreme court 
3 The easternmost .14 acre of the gore is located above the 509.34-foot elevation contour line; the balance of the gore is lo-
cated below the 509 .34-foot elevation contour line. 
4 This 70-acre parcel was located in the western half of the northeast quarter of Section 31 and did not include the gore. 
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transfen-ed Gatlin's appeal to this court pursuant to~ 
gore locatea above the .::m~.54-toor e1evauon comour 
line but denying him an injunction enjoining Joiner and 
the Neals from trespassing in the future on the portion of 
the gore located below the 509.34-foot elevation con-
tour line. Gatlin filed a postjndgment motion challeng-
ing the partial denial of his claim seeking a permanent in-
junction, which the trial court denied. Gatlin then 
timely appealed to the supreme court, which transfen-ed 
the appeal to this court pursuant to § 12-2-7(6). 
Law and Analysis 
Gatlin argues that the trial court en-ed insofar as it 
granted Joiner and the Neals' summary-judgment motion 
and denied his claim seeking a permanent injunction be-
cause, he says, the trial court based those rulings on evi-
dence subinitted by Joiner and the Neals that indicated 
that Gatlin did not own record title to the portion of the 
gore located below the 509.34-foot elevation contour 
line despite Joiner's and the Neals' being ban-ed by the 
doctrine of res judicata from claiming that Gatlin did not 
own that portion of the gore. Joiner and the Neals con-
cede that the doctrine of res judicata ban-ed [**12] them 
from claiming that Gatlin did not own a portion of the 
gore; however, they argue (1) that the trial court did not 
have subject-matter jurisdiction over this action be-
cause, they say, indispensable parties were not joined in 
the action and (2) that the trial court's rulings should 
be affirmed on grounds other than Joiner and the Neals' 
claim that Gatlin did not own a portion of the gore. 
[*132] We will first address Joiner and the Neals' argu-
ment that the trial court did not have subject-matter ju-
risdiction over the action now before us because, they say, 
indispensable parties were not joined in the action. Spe-
cifically, Joiner and the Neals argue (1) that the 
United States is an indispensable party because, accord-
ing to the Wilkes affidavit, the United States owns a per-
petual easement allowing it to permanently flood the por-
tion of the gore located below the 509.34-foot elevation 
contour line; (2) that the heirs of B.W. Cunningham 
and Turner Cunningham are indispensable parties be-
cause, according to the Wilkes affidavit, the Cunning-
hams retained title to the portion of the gore located be-
low the 509.34-foot elevation contour line when they 
conveyed the rest of the gore to Willie E. Gibson [**13] in 
1943 and, therefore, their heirs now own title to tl1at por-
tion of the gore; and (3) that Gatlin's children are in-
dispensable parties because Gatlin testified at trial that, af-
ter the entry of the jndgment in the boundary-line 
~"';,..,,., h,, h<>rl f"f\n""""'°rl " rPm<iinrln interest in the !:!Ore 
recuy mteresrea m rne comruvc1;;sy. uuutR::r 
v. Huey, 293 Ala. 63, 69, 300 So. 2d 100, 105 
(1974), oven-uled on other grounds, Bardin 
v. Jones, 371 So. 2d 23 (Ala. 1979). Where the 
parties before the court adeqnately repre-
sent the absent parties' interests and the ab-
sent parties could easily intervene should they 
fear inadequate representation, no reason ex-
ists why the trial court could not grant 
meaningful relief to the parties before the 
court. Ross 1: Luton, 456 So. 2d 249, 257 (Ala 
1984). Also, joinder of the absent parties is 
not absolutely [**14] necessary where deter-
mination of the controversy will not result 
in a loss to the absent parties' interest or 
where the action does not seek a judgment 
against them. Morgan Plan Co. v. Bruce, 
266 Ala. 494, 497-98, 97 So. 2d 805, 808 
(1957). A defendant's delay and its self-
serving purpose for raising the issue have also 
been held to be proper considerations in de-
tennining whether a judgment is proper in 
the absence of a particular party. J.R. McClen-
nev & Son, Inc. v. Reimer, 435 So. 2d 50, 
52 (Ala. 1983). See also, Geer Bros., Inc. v. 
Walker, 416 So. 2d 1045, 1050 (Ala. Civ. App. 
1982). 
"This Court bas also held, however, tlmt in 
cases where the final judgment will affect 
ownership of an interest in real property, 
all patties claiming an interest in the real prop-
erty must be joined. Johnston v. White-
Spunner, 342 So. 2d 754, 759 (Ala. 1977)." 
591 So. 2d at 846 (emphasis added). 
In the action now before us, Gatlin neither seeks a judg-
ment determining that his interest in the gore is supe-
rior to that of the United States, the Cunninghatns' heirs, 
or his own children, nor does he seek a judgment 
against them. Indeed, he claims that, for purposes of the 
action now before us, his title to the [**15] gore was de-
tennined by the judgment in the boundary-line action, a 
judgment that is not binding on the United States, the 
Cunninghams' heirs, or Gatlin's children because they 
were not made parties to the boundary-line action. See 
Austin v. Alabama Check Cashers Ass 'n, 936 So. 2d 
1014, 1040 (Ala. 2005) ("'It is a principle of general ap-
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plication in Anglo-American jurisprudence that HN2 one 
maindennen § 2 (2000) ("A remamder mterest talees et-
fect in possession or enjoyment immediately upon the ter-
mination of the prior estate." (footnote omitted)), and, 
therefore, are not indispensable parties with respect to 
claims seeking to protect Gatlin's right to possession 
[**16] of the gore. See 51 Am. Jnr. 2d Life Tenants 
and Remaindennen § 3 (2000) (HN4 "Since a remainder-
man has no right to possession of the property until the 
particular prior estate is terminated, he or she has no right 
to recover the possession or to obtain compensation for 
injuries to the possession, both of which depend upon hav-
ing the right of possession, until he or she is entitled to 
possession." (footnote omitted)). Accordingly, we con-
clude that, under the particular facts of the action now 
before us, the judgment of the trial court is not void due 
to the nonjoinder of the United States, the Cunning-
hams' heirs, or Gatlin's children. 
We will next address Gatlin's argument that the trial 
court etTed in partially granting Joiner and the Neals' sum-
mary-judgment motion and in partially denying his 
claim seeking a permanent injunction because, he says, 
the doctrine of res judicata batTed Joiner and the Neals 
from claiming that Gatlin did not own a portion of the 
gore. 
HNS "The elements of res judicata, or claim 
preclusion, are (1) a prior judgment on the 
merits, (2) rendered by a court of competent 
jurisdiction, (3) with substantial identity of 
the parties, and (4) with the same cause of ac-
tion [**17] presented in both suits. Hughes 
v. Allenstein, 514 So. 2d 858, 860 (Ala. 1987). 
If those four elements are present, any 
claim that was or could have been adjudi-
cated in the prior action is batTed from fur-
ther litigation." 
Dai1yland Ins. Co. v. Jackson, 566 So. 2d 723, 
725 (Ala. 1990) (emphasis added). '"Res judicata 
applies not only to the exact legal theories ad-
vanced in the prior case, but to all legal theories 
and claims arising out of the same nucleus of op-
,,,. ... n.t;n.,. .f~,....+" "' nTA T>.onuhlir Tur rt'1 11 T 11nii0r 7QO 
possessea me gore, mnereu uom me merny mcy ao-
serted in the action now before us, i.e., that Gatlin did not 
own record title to the portion of the gore located be-
low the 509.34-foot elevation contour line, both theories 
were encompassed within a [**18) single cause of ac-
tion for purposes of res judicata. See Old Republic Ins. Co. 
v. Lanier, supra. Accordingly, [*134) the doctrine of 
res judicata barred Joiner and the Neals from claiming that 
Gatlin did not own record title to the portion of the 
gore located below the 509.34-foot elevation contour 
line based on the easement granted the United States in 
1920 and the Cunninghams ' exception of that portion of 
the gore from their deed to Willie Gibson in 1943 be-
cause that claim could have been adjudicated in the bound-
ary-line action. See Old Republic Ins. Co. v. Lanier, su-
pra, and Dairvland Ins. Co. v. Jackson, supra. 
However, Joiner and the Neals argue that, even though 
the [**19] doctrine of res judicata hatTed them from 
claiming in the action now before us that Gatlin did 
not own a portion of the gore, we should nonetheless af-
firm the trial court's judgment on other grounds. 
HN6 "[T]his Court will affmn the trial court 
on any valid legal ground presented by the 
record, regardless of whether that ground was 
considered, or even if it was rejected, by 
the trial court. Ex parte Rvals. 773 So. 2d 1011 
(Ala. 2000), citing Ex parte Wiginton, 743 
So. 2d 1071 (Ala. 1999), and Smith v. Equi-
fax Servs., Inc., 537 So. 2d 463 (Ala. 
1988). This rule fails in application only 
where due-process constraints require some 
notice at the trial level, which was omitted, of 
the basis that would otherwise support an af-
fmnance, such as when a totally omitted af-
firmative defense might, if available for con-
sideration, suffice to affirm a judgment. 
Ameriquest Mortgage Co. v. Bentlev, 851 So. 
2d 458 (Ala. 2002), or where a summary-
judgrnent movant has not asserted before the 
Ilia! court a failure of the nonmovant's evi-
5 We do not have before us the issue whether any of Gatlin's claims in the action now before us are barred by the doctrines of 
res judicata or collateral estoppel because Joiner and t11e Neals did not plead the doctrines of res judicata or collateral estoppel 
as affirmative defenses in their answers to Gatlin's complaint. Subject to exceptions not here applicable, a party's failure to plead 
an affirmative defense in his or her answer waives that affirmative defense. See Robinson v. Morse, 352 So. 2d 1355, 1356-57 
(Ala. 1977). 
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dence on an element of a claim or defense 
n ...... rl rha. ... a.f'r..-... ho."" ri:nt '-'h;~""'ri thP hnrrlPn nf 
bama Health Servs. Found. PC, 881 So. 2d 1013, 
1020 (Ala. 2003), 
Joiner and the Neals argne that we should (1) affirm the 
trial court's summary judgment with respect to Gat-
lin's trespass claim insofar as it was based on allega-
tions that they had trespassed on the portion of the gore lo-
cated below the 509.34-foot elevation contour line and 
(2) affirm the trial court's denial of Gatlin's claim seek-
ing a permanent injunction insofar as it sought an in-
junction enjoining Joiner and the Neals from trespassing 
on the portion of the gore located below the 509.34-
foot elevation contour line on the ground that Gatlin's tres-
pass claim was barred by the applicable six-year statute 
of limitations. Because Joiner and the Neals pleaded the 
statute of limitations as an affirmative defense to Gat-
lin's trespass claim in their answers to his complaint, we 
could affirm the trial court's judgment on that ground 
if it is meritorious. See Libe11)1 Nat'! Life Ins. Co. v. Uni-
versitv ofAlabama Health Se1w1. Found., supra. 
[**21] However, we conclude that it is not meritorious. 
In Alabama Power Co. v. Gielle, 313 So. 2d 851, 854 
(Ala. Civ. App. 1979), this court stated: 
HN7 "A structure maintained on another's 
property is a continuing trespass. 87 C.J.S. 
Trespass § 13 (1954). A continuing trespass 
creates successive causes of action, and 
damages may be recovered for the trespass oc-
curring within the statutory period. 13 Ala. 
Digest Limitation of Actions § 55(6); 54 C.J.S. 
Limitations of Actions § 169 (1948)." 
In the action now before us, Gatlin claims that 
Joiner had trespassed on the portion of the gore lo-
cated below the 509.34-foot elevation contour 
line by, among other [*135] things, building a 
boat dock and a boat ramp, which Joiner allegedly 
refused to remove despite the entry of the judg-
ment in favor of Gatlin in the boundary-line ac-
tion. Gatlin claims tl1at the Neals had trespassed on 
the portion of the gore located below the 509.34-
foot elevation contour line by, among other things, 
building a boat dock. The building of those struc-
tures constituted a continuing trespass, and, there-
fore, the statute of limitations did not bar the re-
covery of damages for the trespass caused by those 
structures within six years of the [**22] date Gat-
lin fil,-rl his trf':snass action. 
answers to Gatlin's complaint. See Libertv Nat'! Life 
Ins. Co. v. University ofAlabama Health Servs. Found., 
supra. 
In addition. Joiner and the Neals argue that we should af-
firm the trial court's summary judgment with respect to 
Gatlin's slander-of-title claim because, they say, he can-
not prove some of the elements of that claim. How-
ever, Joiner and the Neals did not assert that alleged fail-
ure of Gatlin's evidence as a ground of their summary-
judgment motion and, therefore, did not shift to Gatlin the 
burden of producing substantial evidence in support of 
those elements. Id. Consequently, we cannot affirm the 
summary judgment on the basis of the [**23] alleged 
failure of Gatlin's evidence with respect to those ele-
ments. Id. 
Joiner and the Neals argue that we should affirm the 
trial court's summary judgment with respect to Gatlin's 
conversion clain1 because, they say, that claim seeks to re-
cover for the taking of property that has become a fix-
ture or a part of the real property and "[a]n action for con-
version will not lie for the taking of real property, nor 
will it lie for the taking of personal property that has been 
incorporated into real property." Baxter v. SouthTmst 
Bank of Dothan, 584 So. 2d 801, 805 (Ala. 1991) (cita-
tions omitted). However, this argument asserts a fail-
ure of Gatlin's evidence regarding an element of his con-
version claim, i.e., a taking of personal property. 
Because Joiner and the Neals did not assert that alleged 
failure of Gatlin's evidence as a ground of their sum-
mary-judgment motion, they did not shift to Gatlin the 
burden of producing substantial evidence in support of that 
element. See Libert\> Nat'! Life Ins. Co. v. University of 
Alabama Health Servs. Found., supra. Therefore, we can-
not affinn the trial court's summary judgment with re-
spect to Gatlin's conversion claim on the basis of that al-
leged failure [**24] of Gatlin's evidence. Id. 
Joiner and the Neals argue that we should affim1 the 
trial court's summary judgn1ent with respect to Gatlin' s 
ejectment claim on the basis of an alleged failure of Gat-
lin's evidence regarding some of the elements of his 
ejectment claim. Once again, however. Joiner and the 
Neals did not assert the alleged failure of Gatlin's evi-
dence with respect to those elements as a ground of their 
summary-judgment motion and, therefore, did not shift 
to Gatlin the burden of producing substantial evidence in 
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31 So. 3d 126, *135; 2009 Ala. Civ. App. LEXIS 477, **24 
support of those elements. Id. Consequently, we cannot af- seeking a pem1anent injunction, and we remand the ac-
firm th,, tn<il f'f\nrt'< onmm"rv imlo-mPnt with rt".<:nt".ct tn tinn to the trial court for further oroceedim!S consistent 
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CORDELL C. TAYLOR, ET AL., v. DONNIE H. AND 
VICK WILLIAMS 
Prior History: [*11 Tenn. R. App. P.3 Appeal as of 
Right; Judgment of the Chancery Court Affirmed. Direct 
Appeal from the Chancery Court for Morgan County. 
No. 99-161. Hon. Frank V. Williams, Ill., Judge. 
Disposition: Judgment of the Chancery Court Affinned. 
I Case Summary 
Procedural Posture 
Defendant neighbors appealed from a judgment of the 
Chancery Court for Morgan County (Tennessee), which 
established a boundary line and declared a prescriptive 
easement in favor of plaintiff landowners. 
Overview 
The landowners alleged that they had acquired an ease-
ment by prescription resulting from the use of a road bed 
for access to their property for the previous 50 years. 
The neighbors conceded that they did not know where the 
boundary line was. The neighbors presented no counter-
vailing evidence to a survey or expert testimony in sup-
port of the landowners' assertions. The court held that the 
evidence did not preponderate against the trial court's 
finding in favor of the landowners. The court noted that 
the trial court had rejected the neighbors' testimony 
that they gave pennission to use the right-of-way. The 
trial court was the judge of the credibility of the wit-
nesses on factual issues. There was evidence of the long 
existence of the roadway and its occasional use. The 
trial court's explanation of the infrequent use was sound. 
The failure to join all affected property owners did not 
make the proceeding void. Instead, the landowners ac-
quired no rights with respect to those owners who 
were not joined. 
Outcome 
The court affirmed the judgment of the trial court. 
Counsel: Johnny V. Dunaway, LaFollette, Tennessee, for 
Appellant 
James W. Brooks, Jr., Wartburg, Tennessee, for Appel-
lees. 
Judges: HERSCHEL PICKENS FRANKS, J. delivered 
the opinion of the court, in which D. MICHAEL SWINEY, 
J., and William H. Inman, Sr., J., joined. 
Opinion by: HERSCHEL PICKENS FRANKS 
I Opinion 
In this dispute over the boundary line between the par-
ties' property, the Trial Court established the line and de-
clared an easement. Defendants have appealed. We af-
finn. 
In this action the Trial Judge established a boundary line 
between the parties' properties, and declared an ease-
ment across defendants' property. 
This is the third lawsuit involving the property in ques-
tion between these parties and/or their predecessors in 
title. In the 1950' s a lawsuit was filed between Elias Tay-
lor and the defendants' predecessor-in-title (McGhee) to 
detennine the rights to proceeds frorn the sale of tim-
ber cut on the same 10 acre tract which now forms the sub-
ject of the present [*2] litigation. The Trial Court 
ruled in favor of Elias Taylor because plaintiff McGhee 
could not locate his boundary line nor prove a claim by ad-
verse possession. The timber proceeds were awarded to 
Taylor and the Taylors primarily now use their land for 
hunting. The Court of Appeals affinned the Judgment 
in that case. 
Elias Taylor conveyed all of his land to his son Kenneth 
in 1957, and when Kenneth died in 1998 the property 
passed to the plaintiffs. 
The Complaint alleges that plaintiffs are the rightful own-
ers of the 10 acre tract, and that plaintiffs have ac-
quired an easement by prescription resulting from the 
use of the road bed for access to their property for the past 
50 years. In 1999 plaintiffs commissioned a survey of 
their property by Lackey & Associates, Inc., registered 
land surveyors, which the Trial Court refers to in his Opin-
ion. Following an evidentiary hearing, the Trial Court 
ruled: 
Page 2 of 2 
2004 Tenn. App. LEXIS 37, *2 
... We simply have to determine the line 
thM i;,,.,narflteR the~"' two nartieR A nrL hoth of 
area outlined by the lines from Point "B" to 
"C" to "D" and to "E" are a portion of 
that property described as the First Tract ... 
in the Warranty Deed from Wanda Susack 
to Donnie Harold Williams and Vick S. Wil-
liams, and that the evidence is clearly in fa-
vor of the Plaintiffs in this regard. 
The issue of the road also, ... I think this is 
a longstanding road that's existed out there, 
all of the evidence supports that. It goes back 
to the 1940's, at least, and probably before 
that. It is not a timber road or logging road as 
has been described, but was used for other 
purposes as well, for ingress and egress. And, 
this being mountainous land, woodland, the 
uses that were made of it are consistent with 
the nature of the land. In other words, be-
cause the land is different from residential 
land or land around a municipality or some-
thing, you would expect the use of that 
road to be different as well, and that's what 
the proof here makes out. It hasn't been used 
much in recent years to the point that it's 
grown up and the [*4] point that Mr. D. Wil-
liams was able to plow up his field and es-
sentially obliterate it. But, I find no reason to 
hold that the Plaintiffs don't still have a 
right to come and go across that land. 
As to the boundary dispute, Lackey testified as an 
expert that he located and followed the undis-
turbed markers as they are considered the best avail-
able evidence of a line, in preference to courses 
and distances that the defendants focus upon. Essen-
tially, Lackey's testimony stands unrefuted. 
Defendants conceded they did not know where the bound-
ary line was. Their primary evidence is essentially that 
the northwest point of their property begins at the old Ay-
tes/Potter comer, and not at point A-2. However, if the 
marker they claim is a proper starting point, then the re-
cord demonstrates that all other clear unmistakable 
markings for all the other points on the survey would 
not harmonize as Lackey found them, and the visible 
monuments on the property would not harmonize with 
the rleefL Defendants nresented no countervailing: evi-
HN2 A prescriptive easement is created when a party en-
gages in the use and enjoyment of the property u~der 
an adverse claim of right that is continuous, uninter-
rupted, visible, and with the knowledge and acquies-
cence of the owner of the servient tenement, and the 
use must continue for the full prescriptive period of 20 
years. Peavear; Callahan v. Town o(Middleton, 41 Tenn. 
App. 21, 292 S.W.2d 501 (Tenn. Ct. App. 1956). Defen-
dants argue and we agree that HN3 permissive use is in-
sufficient to establish an easement by prescription. See 
Fite v. Gassawav. 27 Tenn. App. 692, 184 S.W.2d 
564, 567 (Tem1. Ct. App. 1944). 'Fhe defendants testified 
that they gave permission to use the right-of-way. Obvi-
ously the Trial Court rejected this testimony, and HN4 the 
Trial Court is the judge of the credibility of the wit-
nesses on factual issues. [*6] There is evidence of the 
long existence of the roadway and its occasional use. The 
Tiial Judge's explanation of the infrequent use is 
sound. Accordingly, we affirm the Trial Court's findings 
on this issue. Tenn. R. App. P. 13(d). 
Finally, defendants argue that it was reversible error on 
the part of the Court not to join an indispensable party be-
cause, they contend, "even though Sanrnel D. Williams 
testified at trial, he should have been made a party due to 
his interest in the existence of the easement in ques-
tion, which interest was affected by the Court's declara-
tion." They further contend that the Trial Court deter-
mined the existence and location of the easement, an 
extension of which is across Samuel D. Williams' prop-
erty. Hence, he was an indispensable party. 
While this is a well-settled rule of law in this jurisdic-
tion, HNS the failure to join all affected property own-
ers does not make the proceeding void, but rather the pe-
titioner will acquire no rights with respect to those 
owners who are not joined. Swicegood v. Feezell. 29 
Tenn. App. 348, 196 S.W.2d 713 (Tenn. Ct. App. 1946); 
Bradv v. Correll, 20 Tenn. App. 224, 97 S.W.2d 448, 451 
-452 CTenn. Ct. App. 1936). [*7] We find this issue to be 
without merit and affinn the Judgment of the Trial 
Court and remand, with the cost of the appeal assessed 
to defendants, Donnie H. and Vick Williams. 
HERSCHEL PICKENS FRANKS, J. 
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The lawyer for The Jim & Maryann Plane Family Trust dated July 23, 2012, a Plaintiff. 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY TRUST ) 
DATED JULY 23> 2012; F.H. CARLTON and the F.H. ) 
CARL TON F Ah1IL Y TRUST, ) 
Plaintiffs, 
vs. 
JASON & JANAE SKIN'NER, husband and wife; 
DORAN SMITH and JUDYE. SMITH, husband and 
wife; KIM N. ERICKSON and CYNTHIA ERJCKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
27, TS16S, R43E, Boise Meridian, Bear Lake County, 





















OPPOSITION TO THE 
PLANES' MOTlON TO VOID 
A PORTION OF THE 
JUDGMENT AND DECREE 
OF QUIET TITLE'' 
The Jim & Maryann Plane Family Trust dated July 23, 2012 ("Plane Trust") submits its 
memorandum in opposition to "Defendants Skinnersi Supplemental Opposition to the Planes' 
Motion to Void a Portion of the Judgment and Decree of Quiet Title" dated May 29, 2013 
(hereinafter referred to as "Skinner's Supplemental Brief} 
Response • Memorandum in Opposition to Skinner's Supplemental Udef l 
05/04/2013 15:37 20838418~ SCHROEDER LEZ?iMI 
Discussion of Law and Areument 
filed its Responsive Brief on May 10, 2013, which any due diligence on the part of Skinner 
would have been disclosed to Skinner. 
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Assuming the court elects to consider such filing, the case authority cited in Skinner's 
Supplemental Brief is not Idaho authority. The cited case law is not Idaho case law and 
Skinner's Supplemental Brief does not claim that any Idaho Court has favorably cited such case 
law. 
In addition, assuming the court elects to consider such filing, the case authority cited in 
Skinner's Supplement Brief speaks to a different factual situation. The cited cases speak to a 
factual situation wherein the non-party and the non-party's properly were not affected by the 
offending language in the Judgment or intended Judgment. 
Gatlin v. Joiner, 31 So. 3d. 126 (Ala. Ct. Civil App. 2009), involved a dispute between 
Gatlin and Joiner as to a parcel of property, wherein the United States of America ("USN') held 
an easement to flood a portion of the property. Gatlin, * 129. The dispute neither involved the 
propriety of the easement held by the USA nor offending language in the Judgment that affected 
the easement held by the USA. In fact, the Court noted that Gatlin did not seek a judgment 
determining that his interest in the property to be superior to that of the USA. Gatlin, "' 132. 
Response - Memorandum in Opposition to Skinner's Supplemental Brief 2 
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While the Court of Civil Appeals of Alabama certainly held, as quoted in the Skinner's 
interest, i.e. USA, or seek a judgment against the non~party1 i.e. USA 
Similarly, Taylor v. Williams, 2004 Tenn. App. LEXIS 37, 2004 WP 73273 (Tenn. CL 
App. 2003, invo1ved a dispute between Taylor and Donnie H. and Vick Williams as to a 
boundary between a parcel of property, wherein an individual, named Samuel D. Williams 
("Samuel")1 held an interest in an easement on the parcel of property. Taylor,* 6. The dispute 
neither involved the propriety of the easement held by Samuel nor offending language in the 
Judgment that affected the easement held by the Samuel. \Vbile the Court of Appeals of 
Tennessee certainly held, as quoted in the Skinner1s Supplement Brief at 2i that "the failure to 
join all affected property owners does not make the proceeding void, but rather the petitioner 
will acquire no more rights with respect to those owners who are not joined'\ the Court of 
PAGE 04/05 
~Appeals of Tennessee said that in the factual context~ as mentioned, that the parties did not seek 
to impair the non-partis interest, i.e. Samuel, or seek a judgment again.st the non-party, i.e. 
Samuel. See Taylor, * 1 (wherein the Court stated that "the landowners acquired no rights with 
respect to those owners who were nofjoined."). 
In the present matter1 the factual situation is quite distinct from the factual situation in 
Gatlin and Taylor. Herei the non-party (the State ofidaho) and the non-party's property (the 
State ofldaho's Right-of-\Vay) was and is directly affected, as well a.c; directly affected by the 
Response - Memorandum ln Opposition to Skinner's Snpple111ental Brief 3 
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Judgment itself. Nobody disputes, even Skinner, that the 2000 Judgment, paragraph 5, 
of-Way constitutes an ''illegal encroachment'' and must be abated_ Skinner does not dispute this. 
ITD's letter dated September 27, 2012 (Plane Affidavit, Exhibit #6); ITD's letter dated 
January 9, 2013, which also references ITD's letter, dated September 27, 2012 (Schroeder 
Affidavit, Exhibit "A"). 
Concln.siQn 
The Plane Trost urges the Court strike Skinner's Supplemental Brief, or in the 
alternative, not consider such Brief as advancing arguments not relevant to the factual situation 
now before this court in the Plane Trust's 60(b)(4) MoLion. 
Dated this 4th day of June, 2013_ 
SCHROEDER & LEZAMIZLAWOFFICES, LLP 
~-" --"-_s -~~ 
By~""-=~:____,'------".-~~~~~~~~~ 
W. Alan Scbroe , the lawyer for 
The Jim & Maryan Plane Family Trust dated July 23, 2012, a Plaintiff 
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Chuck Heisler, Jr - District Right ofVle.y Agent Senior 
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3 311 West State Street 
Boise, Idaho 83703 
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1108 North 20th Street 
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Elaine Anderson 
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2111 JUN JiH n , 
Attorneys for the Defendants Jason & Janae Skinner 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY 
TRUST DATED JULY 23; 2012; F.H. 




JASON & JANAE SKINNER husband and 
wife; DORAN E. SMITH and JUDYE. 
SNlJTI!, husband and wife; KIM ERJCKSON 
and CYNTHIA ERJCKSON, husband and 
wife; and any and all persons claiming any 
interest in and to the subject :real property 
located in Sec. 27, Tl6S, R43E, Boise 
Meridian, Bear Lake County, State of Idaho, 
Defendants. 
Case No. CV-1998-121 
DEFENDANTS SKINNERS' 
OPPOSITION TO THE PLANES' 
MOTION TO STRIKE A PORTION 
OF THE "AFFIDAVIT OF JASON 
SKINNER" 
Defendants Jason and Janae Skinner (hereinafter the "Skinners"), by and through their 
attorneys of record, Racine Olson Nye Budge & Bailey, Chartered, hereby submit this Opposition 
to the Motion to Strike Portions of the "Affidavit of Jason Skinner" filed May 23, 2013, by the 
Plaintiff Jim & Maryann Plane Family Trust (hereinafter the "Planesi'). 
DEFENDANTS SKINNERS' OPPOSITION TO THE PLANES' 
MOTlON TO STRIKE A PORTION OF THE "AFFIDAVIT OF JASON SK!NNE:R" 1 
Jun. 5. 2013 9:35AM No. 4103 P. 5/7 
Paragraph 7 - second sentence - of Skinner's Affidavit It is agreed that the Court should 
made in these. sentences are relevant to the issue of easements, use, boundaries and IDrs 
authorization for use ofits right-of-way. The Planes have themselves raised all of these issues in 
this matter. Moreover, there is adequate foundation given that Mr. Skinner is the property O\Vner 
with knowledge of the current easement's use and location and the application for and receipt of 
the IDT Permit. Consequently, there is no basis to strike the third, fourth or fifth sentences of 
Para~aph 7 of Skinner's Affidavit. 
Paragraph 8 of Skinner's Affidavit. The Planes themselves have attempted to make the 
''position'' of ITD relevant in this :matter. See Plane Affidavit. They cannot claim relevancy for 
the ITD "position" they've offered and thereafter argue that the ITD ''position" offered by Skinner 
is not relevant. They are either both relevant and admissible or they are both inadmissible. The 
admissibility of the photographs is addressed above. Consequently, there is no basis to strike 
Paragraph 8 of Skinneri s Affidavit. 
Para~h 11 of Skinner's Affidavit. As the ovmer of the property, Mr. S)\:inner is 
pemlitted to testif)r concerning its characteristics and the effect of declaring an easement having its 
entire 10-foot width on his property. The statement in Paragraph 11 about how he would have to 
move his entire garage if the Court granted the reliefrequested by the Planes is both relevant and 
admissible. Consequently, there is no basis to Strike Paragraph 11 of Skinner's Affidavit. 
DEF'ENDANTS SKlNNERSt OPPOSITION TO THE PLANES' 
MOTION TO STRIKE A PORTION OF THE "AFFIDAVIT OF JASON SKINNER" 3 
Jun. 5. 2013 9:35AM No. 4103 P. 6/7 
Paragraph 12 of Skinner>s Affidavit. As the ov»ner of the property, Mr. Skinner is 
above. It is relevant to any new easement declared by the Court and was at issue in the 2000 
Litigation. Consequently, there is no basis to strike Paragraph 12 of Skinner's Affidavit. 
CONCLUSION 
Based upon the foregoing, the Planes' lilotion to Strike Portions of the "Affidavit of Jason 
S't.inner " should be denied. 
SUBMITTED this ) day of June, 2013. 
RACINE OLSON NYE BUDGE 
& BAILEY, CHARTERED 
Attorney for Defendants Jason and Janae 
Skinner (s~ccessot-s in inierest to Sterling 
and Annerte E. Wallentine and David and 
Petty Everton) 
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1215 Willow Bend Dr. 
Medina, Ohio 44256 
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THE PLANE TRUST'S 
RESPONSE TO DEFENDANT 
SKINNER'S ORAL MOTION 
TO STRIKE 
JASON & JANAE SKINNER) husband and wife; 
DORAN E. Sl\1ITH and JUDYE. SMITH, husband and 
wife; KIM N. ERJCKSON and CYNTHIA ERJCKSON', 
husband. and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
27, TS16S, R43E, Boise Meridian, Bear Lake County, 
State of Idaho, 
Defendants. 
~~~~~~~~~~~~~~~~~~) 
Re: Affidavit of VF. Alan 
Schroeder signed January 14, 
2013 
The Jim & Maryann Plane Family Trust dated July 23, 2012 ("Plane Trust") submits its 
memorandum in opposition to Defendant Skinner's Oral Motion to Strike the Affidavit of W. 
Alan Schroeder signed January 14, 2013, which was presented to the Court at the end of Oral 
Argument before the Court on June 6) 2013 (hereinafter referred to as "Skinner)s Motion"). 
Response - Memorandum in Opposition to Skinner's Oral Motion to Strike 1 
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DisCUS§ion of Law and Argument 
• The Motion was not timely submitted so as to be properly considered by 
the court on June 6, 2013. Skinner was aware of the filing of the 
Schroeder Affidavit in January 2013, and was also aware of the Plane 
Trust's reliance upon the Schroeder Affidavit in support of the Plane 
Trust's 60(b)(4) Motion on or about March 28, 2013. See The Plane 
Trust's 60(b)(4) Motion which was filed on or about March 28, 2013. 
• The Motion was submitted vvithout any conferral with the la•:vyer for the 
Plane Trust and the Plane Trust did not consent to such a submission by 
Skinner. 
Alternatively, Skinner waived any opportunity to submit their Motion to Strike, for the sa:me 
foregoing reasons. 
Assuming the court elects to consider Skinner's Motion, it is apparent that the objective 
of the motion is to strike only Exhibit "A" of the Schroeder Affidavit, which is the ITD Letter 
PAGE 03/05 
written to Vl. Alan Schroeder, the lawyer for the Plane Trust, on January 9, 2013 ("ITD Letter''). 
Skinner's Motion is not predicated upon lack of identification or authentication of the 
ITD Letter under Idaho Rule of Evidence 901. Instead, Skinner's Motion is pi:edicated upon the 
claim that the ITD Letter is hearsay under Idaho Rule of Evidence 802. However, as the court 
knows, there are several exceptions to the hearsay rule under Idab.o Rule of Evidence 803, w-hich 
makes the ITD Letter admissible. 
Response· Memorandum in Oppositfon to Skinner's Oral Motion to Strike 
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Here, the ITD Letter is admissible under any of the following exceptions to the hearsay 
• Idaho Rule of.Evidence 803(8), wherein the ITD Letter is a public record 
setting forth its regularly conducted and regularly recorded activities 
involving the State's Right-of-Way as affected by the actions of Skinner, 
as well as the easement in the 2000 Judgment. 
• .Idaho Rule of Evidence 808(15), wherein the ITD Letter is a statement 
contained in a document establishing or affecting an 1nterest in the State's 
Right-of-Way as related to the 2000 Judgment made at a relevant time. 
• Idaho Rule of Evidence 803(24), wherein to the ex'ient not covered by any 
other exception, ITD Letter is a reliable document and otherwise 
trustworthy as to the statements ofITD related to this matter. 
Moreover, even assuming the court elects to consider Skinner's Motion, and even 
assuming the court is inclined to strike the ITD Letter in the Schroeder Affidavit, it really does 
not change the required outcome of the Plane Trust's 60(b)(4) Motion. The jurisdictional defect 
remains in the 2000 Judgment regardless of the ~mpporting statements to that effect in the ITD 
Letter. 
Conclusion 
The Plane Trust urges the Court to strike Skinner1 s Motion, or in the alternative, to deny 
Skinner~ s Motion. 
Dated this 7th day ofJT.lne, 2013. 
By 
LEZAhfIZLAWOFFICE~LLP 
!-..+--->.. ._A.._, s ~
W. Alan Scbro der, the lawyer for 
The Jim & Mary n Plane Family Trust dated July 23, 2012, a Plaintiff 
RCt11ponse - Memorandum in Opposition to Skinner's Oral Motion to Strike 3 
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CERTIFICATE OF SERVICE 
Pocatello, ldahO ?SJ:LU4 
(Also via telecopy) 
Steven A. Wuthrich 
Steven A. Wurhrich, P.A. 
1011 Washington, Suite 102 
Montpelier, Idaho 83254 
Arclee Helem, Jr. 
&41 Maple Drive 
Fish Haven, Ida.ho 83287 
Clydi; G. Nelson 
Attorney at Law 
1 72 South Main 
PD. Box 797 
Soda Springs, Idaho 83276 
Doran E. Smith a.od Judy E. Smith 
65 E lstS 
Bloomington, Idaho 83:22.3 
Kim N. Erickson a.od Cynthia :Erickson 
261 Highway 89 
Fish Haven, Idaho 83287 
Jeny Whitehead 
Chairman., Idaho Transportation Board 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83 707-1129 
Chuck Heisler, Jr. - District Right of Way Agent Senior 
Idaho Transportation Depanment 
:P.O. Box. 4700 
Pocatello, Idaho 83205-4 700 
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Scott J. Smith (ISB No. 6014) 
Thomas J. Budge, Esq. (ISB No. 7465) 
Atrorneys for the Defendants Jason & Janae Skinner 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDA.HO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY 
TRUST DATED .tuL Y 23. 2012; F.H. 




JASON & JANAE SKINNER, husband and 
wife; DORAN E. SMITH and JUDYE. 
SMITH, husband and wife; KIM ERICKSON 
and CYNTHIA ERICKSON, husband and 
wife; and any and all persons claiming any 
interest in and to the subject real property 
located in Sec. 27, T16S, R43E, Boise 
Meridian, Bear Lake County, State of Idaho, 
Defendants . 
Case No. CV-1998-121 
DEFENDANTSSKINNERS~REPLY 
IN SUPPORT OF THEIR ORAL 
MOTION TO STRIKE 
. Defendants Jason and Janae Skinner (hereinafter the "Skinners"), by and through their 
attorneys of record., Racine Olson Nye Budge & Bailey, Chartered, hereby submit this Reply in 
Support of their Oral Motion to Strike made at the hearing held before tlris Court on June 6, 2013. 
DEFENDANTS SKINNERS' REPLY IN SUPPORT OF THEIR ORAL MOTION TO STRIKE- I 
Jun. 12. 2013 11:27AM No. 4128 P. 4 
ARGUMENT 
merit. It is well established under Idaho law that a party may wait until a hearing to make a 
motion to strike the affidavits of an opposing party. Gem State Ins. Co. v. Hutchinson, 145 Idaho 
10, 15, 175 P .3d 172, 177 (2007)(''Idaho law permits a party to 'Wait until summary judgment 
hearing to object to the affidavits of the opposing party."). In addition., no \•/ritten motion to strike 
is required; rather, an "oral objection" at the hearing is more than sufficient. See Id C'[TJhls 
Court held that oral objection at a summary judgment hearing was sufficient to preserve the right 
to challenge the admission of evidence in an affidavit."). The Skinners' oral Motion to Strike was 
timely and is properly before the Court. 
In this matter, the Skinners have moved to strike all letters and correspondence from the 
Idaho Department of Transportation ("IDT") presented to this Court via affidavits from the Planes 
or their counsel. Presented via those affidavits, such letters and correspondence are inadmissible 
hearsay and lack proper authentication. I.RB. 801, 802 & 901. Each of the Planes' arguments to 
the contrary should be rejected. 
First, the Planes argue that the IDT letters and correspondence are admissible under LR.E. 
803(6), which governs so-called records of regularly conducted business activity. "Records 
sought to be admitted under the business records exception need not be authenticated by the person 
who made the records, but it is necessary that the records be authenticated by a person who has 
custody of the record as a regular part of his or her work or who has supervision of its creation.» 
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State v. Mubita, 145 Idaho 925,937, 188 P.3d 867, 879 (2009); see also LKE. 901 & 902(11). 
Second, the Planes argue that the IDT letters and correspondence are admissible under 
I.R.E. 803(8), which governs public records and reports. This Rule also requires that the letters 
and correspondence be authenticated by the custodian of the record by the person has supervision 
of its creation. See I.R.E. 901, 902(4) & 902(11). The Planes have not provided any such 
authentication in this case. Therefore Rule 803(8) is inapplicable. 
Third, the Planes argue that the IDT letters and correspondence are admissible under I.R.E. 
803(15), which governs statements in documents affecting an interest in property. This rule applies 
only to documents "purporting to establish or affect an interest in property." The classic 
examples are a deed or will, which create, modify or eliminate an interest in property and therefore 
"establish or affect'' an interest in property. The IDT letters and correspondence do not any way 
change or alter IDrs interest in its right-of-way. The letters and correspondence simply purport 
to describe what IDT believes its interest has always been and do not ''establish or affect'' any 
change or alteration in that right. Moreover, as mentioned above, the Planes have not provided 
the requisite authentication for the IDT letters and correspondence. See I.R.E. 90 I & 902. 
Therefore, I.R.E. 803(15) is inapplicable. 
Fourth, the Planes argue that the IDT letters and correspondence are admissible under 
I.R.E. 803(24), which is effectively the "catch-all'' exception to the hearsay rule. One. of the 
requirements of Rule 803(24) is that "the statement is more probative on the point for which it is 
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offered than any other evidence which the proponent can procure through reasonable efforts." 
correspondence attached to the affidavits of the Planes and their counsel (which are hearsay) are 
definitely not "more probative on the point" than an actual affidavit from IDT (which would not be 
hearsay). The Planes cannot satisfy the requirements of Rule 803(24). Moreover, as mentioned 
above, the Planes have not provided the requisite authentication for the IDT letters and 
correspondence. See LR.E. 901 & 902. ·Therefore, I.R.E. 803(24) is inapplicable. 
The IDT letters and correspondence submitted by the Planes in this matter are inadmissible 
for the reasons discussed above. They are hearsay for which no exceptions apply and there is an 
utter lack of authentication. 
In addition, the Planes conceded at the end of their "Response" to the Skinners' Oral 
Motion to Strike that the IDT letters and correspondence are irrelevant to the sole issue before the 
Court - that being the claimed existence of a "jurisdictional defect" for purposes of Rule 60(b )( 4); 
The Skinners argued this very point to the Court and continue to believe it to be true. Because the 
IDT letters and correspondence are irrelevant to the only issue before the Court, they should be 
stricken and disregarded for purposes of the Planes' Rule 60(b)(4) motion. 
CONCLUSION 
For the reasons set forth above, it is requested that the Skinners' Oral Motion to Strike be 
granted. 
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RESPECTFULLY SUBMITTED this J!:::: day of June, 2013. 
SCOTT J. SMITH 
Attorney for Defendants Jason and Janae 
Skinner (successors in interest to St:erling 
and Annette E. Wallentine and David and 
Petty Evenon) 
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J 
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CERTIFICATE OF SERVICE 
,DUl:StJ, lltlUIU OJ f cr 1 ·crz.u I 
Attorney for Plaintiff Jim & Mmy Ann Plane Family Trust 
(suc;cessor in interest to Jerry and Jeanne R. Mac Vicar) 
Steven A. Wuthrich · 
STEVEN A. WUTHRICH, P.A. 
1011 W ashingto~ Suite 102 
Montpelier, Idaho 83254 
Original Attorney for Plaintiff Jerry and Jeanne R. Mac Vicar 
and Plaintiffs FH Carlton andF.H. Carlton Family Trust 
Clyde Nelson 
P.O. Box 797 
Soda Springs, Idaho 83276 
Original Attorney for Defendants Sterling and Annette Wallentine 
Ardee Helm, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Original Attorney for Defendants Kim and Cynthia Erickson 
Kim N. and Cynthia Erickson 
261Hwy.89 
Fish Haven, Idaho 83287 
Doran E. and Judy E. Smith 
65 E. lsr St. 
Bloomington, Idaho 83223 
David and Peggy Everton 
1215 Willow Bend Dr. 
Medina, Ohio 44256 
No.4128 P. 8 
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JASON & JANAE SKINNER, husband and 
wife; DORAN E. SMITH and JUDYE. 
SMITH, husband and wife; KIM ERICKSON 
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located in Sec. 27, Tl6S, R43E, Boise 
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MEMORANDUM DECISION & ORDER 
ON PLAINTIFF'S MOTION TO VOID A 
PORTION OF THE JUDGMENT AND 
DECREE OF QUIET TITLE FILED 
AUGUST 22, 2000. 
This matter is before the Court on the Plaintiffs, The Jim and Maryann Plane Family 
Trust dated July23, 2012 (Plane Trust),1 Motion to Void a Portion of the Judgment and Decree 
of Quiet Title filed August 22, 2000, per Idaho Rule of Civil Procedure 60(b )( 4) (Motion to Void 
Judgment).2 Defendants, Jason and Janae Skinner (Skinners)3, oppose Plane Trust's Motion to 
1The Plane Trust was substituted into this action in place of the original Plaintiffs, Jeanne R. and Jerry Macvicar by way of 
Stipulation and Order. See Order Approving Stipulation entered on February 27, 2013. 
2Plane Trust's Motion to Void Judgment was initially supported by the following submissions: (1) a Memorandum in Support of 
Motion to Void a Portion of the Judgment and Decree of Quiet Title filed on August 22, 2000, per Idaho Rule of Civil Procedure 
60(b)(4) (Supporting Memorandum); (2) an Affidavit of James Keith Plane (filed with the Court on January 7, 2013) (Plane 
Affidavit); and (3) the Second Affidavit of James Keith Plane Re: Motion to Void a Portion of the Judgment and Decree of Quiet 
Title filed August 22, 2000, per Idaho Rule of Civil Procedure 60(b )( 4) (Second Plane Affidavit). 
3Skinners were substituted into this action in place of the original Defendants, David and Peggy Everton and Sterling and Annette 
Wallentine, by way of Stipulation and Order. See Order Approving Stipulation entered on February 27, 2013. It should also be 
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Void Judgment.4 Plane Trust filed a Reply Memorandum in Support of Motion to Void a 
Trust's Response to "Defendant Skinners' Supplemental Opposition to the Planes' Motion to 
Void a Portion of the Judgment and Decree of Quiet Title" (Supplemental Supporting 
Memorandum). 
The record should reflect that counsel for Plaintiffs, F .H. Carlton and the F .H. Carlton 
Trust, was allowed to withdraw at the time of the hearing on Plane Trust's Motion to Void 
Judgment, pursuant to Rule ll(b) of the Idaho Rules of Civil Procedure (I.R.C.P). It was 
represented by withdrawing counsel that he had not been retained and that his clients have no 
ongoing interest in this controversy. Plane Trust also represented that in advance of filing its 
Motion to Void Judgment, Plaintiffs F.H. Carlton and the F.H. Carlton Trust, Defendants Doran 
E. Smith and Judy E. Smith, and Kim N. Erickson and Cynthia Erickson "did not object to the 
granting of this motion." See Motion to Void Judgment, p. 2. 
Finally, the record should reflect that each party brought motions to strike the affidavits 
or portions thereof of the other parties affiants submitted in support of or in opposition to the 
Plane Trust Motion to Void Judgment. However, this Court will decline to address and rule on 
these motions. This Court can issue its ruling on the underlying Motion to Void Judgment 
noted that in some places in the various submissions, Ms. Skinner is referenced as "Jane" and in other places as "Janae." The 
Court has independently verified that her correct name is Janae. 
4In support of their opposition to the Motion to Void Judgment, Skinners filed the following submissions: (1) Defendant 
Skinners' Opposition to the Plane's Motion to Void a Portion of the Judgment and Decree of Quiet Title (Opposition 
Memorandum); and (2) the Affidavit of Jason Skinner in Opposition to the Motion to Void a Portion of the Judgment and Decree 
of Quiet Title filed by The Jim and Maryann Plane Trust (Skinner Affidavit). 
5Plane Trust's Reply Memorandum was also supported by a Third Affidavit of James Keith Plane (Third Plane Affidavit). 
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Ii 
without concerning itself with the various motions to strike; therefore, the Court will not address 
BACKGROUND 
In 1998, Plaintiffs initiated litigation involving four (4) separate properties and four (4) 
separate property owners. The litigation involved quieting title to the respective property 
owners' property and to establish an easement for purposes of ingress and egress to what was 
formerly the Macvicar property (now the Plane Trust property) over the property of the Evertons 
and Wallentines (now the Skinner properties). In May of 2000, the parties entered into a 
Stipulation for Settlement (Stipulation). The Court accepted the parties' Stipulation and entered 
a Judgment and Decree Quieting Title (Judgment).6 The Judgment quieted title to the four (4) 
separate adjoining properties located near Fish Haven, Idaho on the Bear Lake. The Judgment 
further purported to create an access easement over lots formerly owned by Everton (Lot 1 ), and 
Wallentine (Lot 2) for the benefit of a lot owned by Macvicar (Lot 3).7 The purported easement 
lies partially on Lots 1 and 2, and partially on adjacent land owned by the state of Idaho. 
The parties have relied on this purported easement since it was entered in 2000. 
However, recently the state of Idaho has notified the parties that it considers the purported 
easement to be an "illegal encroachment" upon its property. See Plane Affidavit, Exhibit 6. As a 
6The Judgment in question was entered by Judge Don L. Harding, Judge Mitchell W. Brown's predecessor. 
7The Court utilizes the term "purported" because the easement outlined in the Stipulation and Judgment includes property which 
was admittedly on the state ofldaho's right-of-way. However, the state ofldaho was not a party to this proceeding. 
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result of this position asserted by the state of Idaho, Plane Trust has initiated the current 
parties' predecessors in interest. The Stipulation arose out of litigation seeking to quiet title to 
various properties and establish or settle the issue of an easement for ingress and egress across 
what are now the Skinners' properties (formerly the Everton and Wallentine properties) to what 
is now the Plane Trust property. See Amended Complaint for Quiet Title. The Stipulation and 
Judgment are clear and unambiguous that the easement established across the Skinner properties 
was limited to what was outlined in the Stipulation and subsequent Judgment. It was expressly 
recognized that the balance of Macvicar's (now the Plane Trust's) right-of-way to their property 
would be "located, in part, upon the State right-of-way as [it] historically has been so used." See 
Stipulation, p. 3, ~6, Judgment, p. 3, "1!5. It is also important for this Court to point out that this 
Judgment was the result of a stipulation entered into by the parties. Neither the Court nor a Jury 
ever heard evidence on the merits of the claims asserted in the Amended Complaint for Quiet 
Title. There was no factual finding or conclusion of law by the Court or a Jury concerning the 
easement in question. Rather, it was established entirely by way of agreement between the 
parties. 
Although Plane Trust's Motion to Void Judgment is couched in terms of voiding portions 
of the Judgment, the reality is that if the Court struck or voided those portions of the Judgment 
requested by Plane Trust it would materially change the character of the easement created by the 
Stipulation and Judgment. If the Court struck or voided the language requested by the Plane 
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Trust, it would result in expanding, beyond the expressed intent of the parties, an easement that 
[than] five feet of the Wallentine property as necessary to provide ten (10) feet in width shall be 
used." See Stipulation, p. 3, ~6 and Judgment, p. 3, ~5. 
The Court hereby rejects Plane Trust's Motion to Void Judgment. Plane Trust's request 
that this Court void only a portion of the Judgment is merely an impermissible attempt to 
surgically modify the parties' predecessors' Stipulation and the subsequent Judgment of the 
Court by deleting language to create an entirely different agreement that was never agreed upon 
by their predecessors or ratified by the Court. 
Stipulations of parties are contracts and are subject to the same rules of interpretation and 
construction as other contracts. In State v. Hochrein, 2013 WL 1501514 (Ct.App.2013), the 
Idaho Court of Appeals recently noted that as follows: 
[a]s with the interpretation of contracts, we must interpret stipulations so as to 
carry out the intention of the parties at the time the contract was made. United 
States v. Petty, 80 F.3d 1384, 1387 (9th Cir.1996); Straub v. Smith, 145 Idaho 65, 
69, 175 P.3d 754, 758 (2007); 83 C.J.S. Stipulations § 46 (2013). If possible, the 
intent of the parties should be ascertained from the language of the agreement as 
the best indication of their intent. Straub, 145 Idaho at 69, 175 P.3d at 758. 
Id. at *5. 
The clear and unambiguous intent of the parties' predecessors was to limit the 
encroachment upon the Everton's and Wallentine's property in precisely the manner articulated 
in the Stipulation and subsequent Judgment. It would be in direct contravention of the parties' 
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predecessors' intent to modify the Stipulation and subsequent Judgment in a manner requested 
I.R.C.P. 60(b)(4) to surgically modify the Stipulation and Judgment in such a manner that would 
contravene the parties' predecessors' express intent and the Court's subsequent Judgment. 
Idaho's appellate courts have "narrowly construed" what constitutes a void judgment. 
Hartman v. United Heritage Property and Cas. Co., 141 Idaho 193, 197, 108 P.3d 340, 344 
(2005) (Hartman). The Hartman Court elaborates on this point in the following manner: 
A judgment may be held to be void for the following three (3) reasons: "In order 
for a judgment to be void, there must generally be some jurisdictional defect in 
the court's authority to enter the judgment, either because [1] the court lacks 
personal jurisdiction or [2] because it lacks jurisdiction over the subject matter of 
the suit. A judgment is also void [3] where it is entered in violation of due 
process because the party was not given notice and an opportunity to be heard." 
Hartman, 141 Idaho at 197 [internal citations omitted]. 
This Court can conceive of no scenario under the facts of this case, where ifthe Judgment 
were void, where the entire Judgment would not be set aside as opposed to only a select portion 
of the Judgment. As such, Plane Trust's request to void select portions of the Judgment in order 
to reach a desired end result that was neither the intent of the original parties to the Stipulation or 
the Court's subsequent Judgment must be DENIED. 
8Because Plane Trust has limited its motion to requesting that only a portion of the Judgment be declared void, the issue 
concerning whether the Judgment is void in its entirety is not properly before the Court, and therefore, this Court's Memorandum 
Decision and Order does not purport to determine whether the Judgment is void in its entirety. 
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CONCLUSION 
for attorney fees and costs. Skinners shall submit their memorandum of costs and attorney fees 
in accordance with I.R.C.P. 54(d) and (e). 
IT IS SO ORDERED. 
Dated this 13th day of August, 2013. 
MITCHELL W. BROWN 
District Judge 
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Thomas J. Budge 
RACINE LAW OFFICE 
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CERTIFICATE OF MAILING 
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KERRY HADDOCK, Clerk 
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Scott J. Smith (ISB No. 6014) 
Thomas J. Budge, Esq. (ISB No. 7 465) 2111AUG26 PM ~: 5g 
Attorneys for the Defendants Jason & Janae Skinner 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY 
TRUST DATED JULY 23, 2012; F.H. 
CARLTON and the F.H. CARLTON 
FAMILY TRUST> . 
Plaintiffs, 
vs. 
JASON & JANAE SKINNER, husband and 
wife; DORAN E. SMITH and JUDYE. 
SMITH, husband and wife; KIM ERICKSON 
and CYNTHIA ERICKSON, husband and 
wife; and any and all persons claiming any 
inten~st in and to the subject real property 
located in Sec. 27, T16S, R43E, Boise 
Meridian, Bear Lake County, St.ate ofidaho, 
Defendants. 
Case No. CV-1998"121 
DEFENDANTS SKINNERS' 
MEMORANDUM OF 
COSTS AND FEES 
Defendants Jason and Janae. Skinner (hereinafter the "Skinners''), by and through ilieir 
attorneys of record, Racine Olson Nye. Budge & Bailey, Chartered, hereby submit this 
Memorandum of Costs and Fees, pursuant to Idaho Rule of Civil Procedure 54. 
DEFENDANTS SKINNERS' MEMORA..N'DUM OF COSTS AND FEES -=t 
In the Memorandum Decision and Order entered August 13, 2013, this Court denied the 
Description Amount 
Attorney Fees (Racine + Dean) $15,615.00 
Costs as a Matter of Right $88.00 
Additional Discretionary Costs $284.05 
TOTAL $ 15,987.00 
These attorney fees and costs as delineated above are claimed in compliance with Idaho 
Rule of Civil Procedure 54 and this Court's recent Memorandum Decision and Order entered 
August 13, 2013. It is requested that an Order awarding such to Defendants Jason and Janae 
Skinner be entered accordingly. 
RESPECTFULLY SUBMITTED this ih_ day of August, 2013. 
RACINE OLSON NYE BUDGE 
& BAILEY, CHARTERED 
By~~--.., 
SCOTT J. SMITH 
DEFENDANTS SKINNERS' MEMORANDUM OF COSTS AND FEES - 2 
CERTIFICATE OF SERVICE 
ournc, lUCUIU O.J /UI-ULU/ 
Attorney for Plaintiff Jim & Mary Ann Plane Family Trust 
(successor in interest to Jerry and Jeanne R. Mac Vicar) 
Clyde Nelson 
P.O. Box 797 
Soda Springs, Idaho 83276 
Original Attorney for Defendants Sterling and Annette Wallentine 
Ardee Helm, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Original Attorney for Defendants Kim and Cynthia Erickson 
Kim N. and Cynthia Erickson 
261Hwy.89 
Fish Haven, Idaho 83287 
Doran E. and Judy E. Smith 
65 E. 1st St. 
Bloomington, Idaho 83223 
David and Peggy Everton 
1215 Willow Bend Dr. 
Medina, Ohio 44256 
DEFENDANTS SKINNERS' MEMORANDUM OF COSTS AND FEES 3 
Aug. 26. 2013 4:45PM 
Scott J. Smith (ISB No. 6014) 
Thomas l Budge, Esq. (ISB No. 7465) 
No. 4401 P. 5 
. DISTRICT COU": 
iJf 1/RTH JUDfCfli L 01i\ 
" UK£ C 0 UN n. ; 
2f1S AUG 2 6 PM 
Attorneys for the Defendants Jason & Janae ~A'tnner 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE J1M & l\1ARY ANN PLANE F A1t1IL Y 
TRUST DATED mL Y 23, 2012; F.H. 
CARLTON and the F.H. CARLTON 
FA.MIL Y TRUST, 
Plaintiffs, 
vs. 
JASON & JANAE SKINNER, husband and 
,vife; DORAN E. SMITH and JUDYE. 
S:MITH, husband and wife; KIM ERICKSON 
and CYNTHIA ERICKSON, husband and 
v,rife; and any and all persons claiming any 
interest in and to the subject real property 
located in Sec. 27, Tl6S, R43E, Boise 
Meridian, Bear Lake County, State ofidaho, 
Defendants. 
STATE OF IDAHO ) 
:ss 
County of Bannock ) 
Case No. CV-1998~121 
AFFIDAVIT OF SCOTT J. SMITH 
IN SUPPORT OF DEFENDANT 
SKINNERS' MEMORANDUM: 
OF COSTS AND FEES 
SCOTT J. S:MITH, after first being duly sworn on oath, deposes and states as follows: 
L A:ffiant is a citizen of the United States of America, a resident of Bannock County, 
Idaho; of legal age, and competent to be a witness. 
AFFIDAVIT OF SCOTT :1. SMITH IN SUPPORT OF 
DEFENDANT Sl<INNEllS' MEMORANDUM OF COSTS AND FEES -1 
2. Affiant is an attorney licensed to practice law in the State of Idaho and, if called 
attorneys Scott J. Smith and Thomas J. Budge provided legal services to the Skinners relating to 
the above captioned matter. 
4. The Skinners also received legal services from attorney Timothy S. Deans relating 
to the above captioned matter. Mr. Deans maintains an office in Salt Lake City, Utah. Please see 
the Affidavit of Attorney Fees filed by Mr. Deans in this matter for additional details. 
5. Scott J. Smith has been engaged in the active practice oflaw since 1999, and is a 
partner in the law firm of Racine Olson Nye Budge & Bailey, Chartered, in Pocatello, Idaho. A 
substantial portion of Mr. Smith's practice involves litigation and appellate practice often 
concerning real property matters like those at issue in this matter. The prevailing rate for attorneys 
with like experience and expertise to Mr. Smith, involving litigation of real property matters like 
those in this matter, is not less than $225 per hour. 
6. Thomas J. Budge has been engaged in the active practice oflaw since 2006, and is 
an associate at the law firm of Racine Olson Nye Budge & Bailey, Chruiered, in Pocatello, Idaho. 
A substantial portion of Mr. Budge's practice involves litigation and appellate practice often 
concerning real property matters like those at issue in this matter. The prevailing rate for 
attorneys with like experience and expertise to Mr. Budge, involving litigation of real property 
matters like those in this matter, is not less than $190. 
AFFIDAVIT OF SCOTT J. SMITH IN SUPPORT OF 
DEFENDANT SKINNERS' MEMORANDUM OF COSTS AND FEES - 2 
7. For purposes of representing the Skinners in this matter, the law firm of Racine 
time and labor shown on the Detail Fee Transaction List were both necessary and proper in the 
defense of the Skinners considering the issues raised by the Plaintiffs in this matter. 
9. Taking into account the time, labor and prevailing rate as discussed above for Mr. 
Smith, Mr. Budge, and Mr. Deans, the Skinners are entitled pursuant to I.R.C.P. 54(e) to an 
attorney fee award of $14,015.00 for the defense of this action. 
10. Pursuant to I.R.C.P. 54( d)(l )(C), the Skinners are also entitled to costs as a matter 
of right as indicated on Exhibit A as follows: 
Court filing fees: $86.00 
Certified copies of documents: 
Total Costs as a Matter of Right: $88.00 
11. Pursuant to I.R.C.P. 54(d)(l)(D), the Skinners should also be awarded additional 
items of costs as indicated on Exhibit A as follows: 
Photocopies of original court docket: $92.00 
Court call fee for hearing: $55.00 
Vehicle Title Search for Trailer $8.50 
Roundtrip mileage to attend hearing: $128.55 
Total Additional Costs: $284.05 
AFFIDAVIT OF SCOTT J. SMITH IN SUPPORT OF 
DEFENDANT SKINNERS' MEMORANDUM OF COSTS AND FEES - 3 
These additional costs were necessary and exceptional costs reasonably incurred, and 
~w~ 
Attorney for Respondent 
SUBSCRIBED AND SWORN TO before me on this d11%ay of August, 2013. 
AFFIDAVIT OF SCOTT J. SMITH IN SUPPORT OF 
DEFENDANT SKINNERS' MEMORANDUM OF COSTS AND FEES - 4 
CERTIFICATE OF SERVICE 
.... f 
ts01se, laano ().:) 1u i -uL-u 1 
Attorney for Plaintiff Jim & Mary Ann Plane Family Trust 
(successor in interest to Jerry and Jeanne R. Mac Vicar) 
Clyde Nelson 
P.O. Box 797 
Soda Springs, Idaho 83276 
Original Attorney for Defendants Sterling and Annette Wallentine 
Ardee Helm, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Original Attorney for Defendants Kim and Cynthia Erickson 
Kim N. and Cynthia Erickson 
261 Hwy. 89 
Fish Haven, Idaho 83287 
Doran E. and Judy E. Smith 
65 E. 1st St. 
Bloomington, Idaho 83223 
David and Peggy Everton 
1215 Willow Bend Dr. 
Medina, Ohio 44256 
sc~rn 
AFFIDAVIT OF SCOTT J. SMITH IN SUPPORT OF 
DEFENDANT SKINNERS' MEMORANDUM OF COSTS AND FEES - 5 
f, 
Detail Transaction File Ust 
RACINE, OLSON, NYE, BUDGE AND BAILEY CHARTERED 
COMPLAINT, ANSWERS, CROSS CLAIMS, AND 
ANSWERS TO CROSS CLAIMS FROM ORIGINAL 




0.004454 01/24/2013 TJB 190.00 1.6 304.00 TELEPHONE CONFERENCE WITH JASON AND 
JANAE REGARDING QUESTIONS AND CASE 




0.004454 01/28/2013 TJB 190.00 0.8 152.00 REVISE AND EDIT LETTER TO PLANE'S ATTORNEY 
AND EMAIL TO CLIENTS FOR REVIEW; EMAIL 




0.004454 01/29/2013 TJB 190.00 0.2 38.00 PER REQUEST OF JANAE; REVISE LETTER TO 




0.004454 02107/2013 TJB 190.00 0.3 57.00 LEAVE VOICE MAIL AND SEND EMAIL TO PLANE'S 
ATTORNEY ALAN SCHROEDER; RECEIVE AND 
REVIEW EMAIL FROM CLIENT REGARDING 
SUPPLMENT TO MOTION TO SUBSTITUTE; DRAFT 
RESPONSE EMAIL; EMAIL LETTER TO SCHROEDER 
SKINNER/JASON 
REAL ESTATE 
0.004454 02111/2013 TJB 190.00 0.5 95.00 TELEPHONE CONFERENCE WITH ALAN 
SCHROEDER REGARDING PLANE LAWSUIT; EMAIL 
CUENTS FOR CONSENT TO APPEAR ON THEIR 
BEHALF AND REGARDING STRATEGY FOR 
NEGOTIATING PURCHASE OF PLANE PROPERTY 
SKINNER/JASON 
REAL ESTATE 
0.004454 02114/2013 TJB 190.00 1.8 342.00 TELEPHONE CONFERENCE WITH CLYDE NELSON 
REGARDING MOTION TO SUBSTITUTE; ADVISE 
CLIENTS OF OPTIONS AND FORMULATE 
STRATEGY FOR PURSUING CASE; DRAFT MOTION 
TO SUBSTITUTE AND SUPPORTING MEMO AND 
FILE WITH COURT 
SKINNER/JASON 
REAL ESTATE 
0.004454 02118/2013 TJB 190.00 0.2 38.00 RECEIVE AND REVIEW MAIL FROM JASON 
REGARDING DIFFICULTY GETTING OFFER MADE 
THROUGH REAL ESTATE AGENT 
SKINNER/JASON 
REAL ESTATE 
0.004454 02126/2013 TJB 190.00 0.5 95.00 REVISE AND EDIT LETTER TO ALAN SCHROEDER 
WITH OFFER TO PURCHASE PLANE PROPERTY; 
EMAIL TO CLIENTS FOR APPROVAL 
SKINNER/JASON 
REAL ESTATE 
0.004454 02128/2013 TJB 190.00 0.7 133.00 RECEIVE AND REVIEW ORDER APPROVING 
STIPULATION TO SUBSTITUTE PARTIES; REVISE 
AND EDIT LETTER TO ALAN SCHROEDER WITH 
PURCHASE OFFER AND EMAIL TO CLIENTS FOR 
REVIEW; TELEPHONE CONFERENCE WITH JANAE 
REGARDING HER QUESTIONS REGARDING THE 
SAME 
0.004454 03/04/2013 TJB 190.00 0.2 
0.004454 03/16/2013 TJB 190.00 0.7 
0.004454 03/21/2013 TJB 190.00 0.3 
0.004454 03/22/2013 TJB 190.00 0.7 
0.004454 03/26/2013 TJB 190.00 0.4 
0.004454 03/29/2013 TJB 190.00 0.7 
0.004454 04/01/2013 TJB 190.00 0.4 
0.004454 04/04/2013 TJB 190.00 1.6 
0.004454 04/05/2013 TJB 190.00 1.6 
0.004454 04/08/2013 TJB 190.00 2.1 
0.004454 04/15/2013 TJB 190.00 0.8 
SKINNER/JASON 
REAL ESTATE 
38.00 TELEPHONE CONFERENCE WITH BEAR LAKE 
COUNTY CLERK REGARDING SKINNER ADDRESS; 
RESEARCH LAWS RELATING TO E:ASEMt:Nrs tif 
NECESSITY AND IMPLICATION 
SKINNER/JASON 
REAL ESTATE 
133.00 TELEPHONE CONFERENCE WITH JASON AND 
JANAE REGARDING PLANE'S POSITION, THEIR 




57.00 TELEPHONE CONFERENCE WITH JANAE 
REGARDING WHAT INFORMATION SHE SHOULD 
GATHER TO SUPPORT HER CASE 
SKINNER/JASON 
REAL ESTATE 
133.00 TELEPHONE CONFERENCE WITH ALAN 
SCHRODER REGARDING HEARING DATES AND 
ISSUES TO BE DECIDED BY JUDGE; TELEPHONE 
CONFERENCE WITH BRIAN POOLE REGARDING 
ACCESS ISSUES AND USE OF RIGHT-OF-WAY; 








133.00 RECEIVE AND REVIEW MOTION TO VOID 
JUDGMENT, SUPPORTING MEMO, AND AFFIDAVIT; 
EMAIL TO CLIENTS; EMAIL TO BRIAN POOLE ABOUT 
LETTER FROM !TD ATTORNEY 
SKINNER/JASON 
REAL ESTATE 
76.00 TELEPHONE CONFERENCE WITH DEAN 
REGARDING CO-COUNSEL OPTION 
SKINNER/JASON 
REAL ESTATE 
304.00 PREPARATION OF RESPONSE BRIEF IN 
OPPOSITION TO MOTION TO VOID JUDGMENT 
SKINNER/JASON 
REAL ESTATE 
304.00 RESEARCH AND PREPARATION OF RESPONSE 
BRIEF IN OPPOSITION TO MOTION TO VOID 




399.00 WORK ON RESPONSE TO PLANE TRUST MOTION 
TO VOID JUDGMENT; CALL AND LEAVE MESSAGE 
WITH JASON REGARDING PAYMENT 
SKINNER/JASON 
REAL ESTATE 
152.00 ARRANGE AND PARTICIPATE IN STATUS 
CONFERENCE BY PHONE; TELEPHONE 
CONFERENCE WITH ALAN SCHROEDER 
REGARDING DISCOVERY REQUESTS; EMAIL BRIAN 
POOLE REGARDING ENCROACHMENT PERMIT; 
TELEPHONE CONFERENCE WITH JASON 
REGARDING HOW CASE WILL BE HANDLED GOING 
FORWARD; CALL AND LEAVE MESSAGE WITH JIM 
DEANS REGARDING THE SAME 
0,004454 04/16/2013 TJB 190.00 0.3 
0,004454 04/18/2013 TJB 190.00 DA 
0,004454 05/07/2013 SJS 225.00 5.3 
0.004454 05/08/2013 SJS 225.00 1.1 
0.004454 05/09/2013 TJB 190.00 2.1 
0.004454 05/09/2013 SJS 225.00 4.9 
0.004454 05/10/2013 SJS 225.00 4.8 
0,004454 05/17/2013 SJS 225.00 1.3 
0.004454 05/23/2013 SJS 225.00 1, 1 
0,004454 05/29/2013 SJS 225,00 u 
0.004454 05/30/2013 SJS 225.00 2.2 
0.004454 06/04/2013 SJS 225.00 3.2 
0.004454 06/05/2013 SJS 225.00 4.2 
SKINNER/JASON 
REAL ESTATE 
57.00 TELEPHONE CONFERENCE WITH JIM DEANS 
REGARDING HOW TO CASE WILL BE HANDLED 
SKfNNt::KIJA:SUN 
REAL ESTATE 
76,00 STATUS CONFERENCE BEFORE JUDGE BROWN 
SKINNER/JASON 
REAL ESTATE 
1,192.50 REVIEWING FILE AND DRAFTING OPPOSITION TO 
PLANES' MOTION TO SET ASIDE PRIOR JUDGMENT 
SKINNER/JASON 
REAL ESTATE 
247,50 DRAFTING OPPOSITION TO PLANES' MOTION TO 
SET ASIDE PRIOR JUDGMENT 
SKINNER/JASON 
REAL ESTATE 
399.00 REVISE AND EDIT SKINNER RESPONSE BRIEF 
SKINNER/JASON 
REAL ESTATE 
1,102.50 DRAFTING OBJECTION TO PLANE'S MOTION TO 
SET ASIDE PRIOR JUDGMENT 
SKINNER/JASON 
REAL ESTATE 
1,080,00 AMENDING OBJECTION TO PLANE'S MOTION TO 
SET ASIDE PRIOR JUDGMENT; DRAFTING MOTION 
TO STRIKE PORTIONS OF PLANES' AFFIDAVIT 
SKINNER/JASON 
REAL ESTATE 
292.50 EMAILS FROM JANAE SKINNER REGARDING NEW 
TRAILER ON NEIGHBOR'S PROPERTY AND 
CUTTING DOWN FENCING; TELEPHONE 
CONFERENCE WITH JASON SKINNER REGARDING 
TRAILER EVENT; VISIT TO PROPERTY TO 
PERSONALLY VIEW SITUATION 
SKINNER/JASON 
REAL ESTATE 
247.50 TELEPHONE CONFERENCE WITH PLAINTIFF'S 
ATTORNEY TO DISCUSS HIS POSITION AND 
ANTICIPATED ARGUMENT AT UPCOMING HEARING; 
RECEIVE AND REVIEW PLAINTIFF'S MOTION TO 
STRIKE PORTIONS OF SKINNER'S AFFIDAVIT 
SKINNER/JASON 
REAL ESTATE 
247.50 RECEIVE AND REVIEW PLANE'S FINAL REPLY 
BRIEF IN SUPPORT OF THEIR MOTION TO SET 
ASIDE PRIOR JUDGMENT 
SKINNER/JASON 
REAL ESTATE 
495.00 DRAFTING SUPPLEMENTAL OPPOSITION TO 
PLANES' MOTION TO VOID PRIOR JUDGMENT; 
MULTIPLE EMAIL FROM JANAE SKINNER 




720.00 RECEIVE AND REVIEW PLAINTIFF'S RESPONSE TO 
OUR SUPPLEMENTAL OPPOSITION TO THEIR 
MOTION TO VOID PART OF PRIOR JUDGMENT; 
PREPARE FOR UPCOMING HEARING 
SKINNER/JASON 
REAL ESTATE 
945,00 DRAFTING AND FILING AN OPPOSITION TO THE 
PLAINTIFFS' MOTION TO STRIKE A PORTION OF 
SKINNERS AFFIDAVIT; PREPARING FOR UPCOMING 
HEARING 
0.004454 06/06/2013 SJS 225.00 
0.004454 g/14/2013 SJS 225.00 




0.004454 02/05/2013 TJB 
0.004454 04/17/2013 TJB 
0.004454 04/18/2013 TJB 
0.004454 05/09/2013 TJB 
0.004454 05/21/2013 SJS 











1,620.00 ROUNDTRIP TRAVEL FROM POCATELLO TO 
SKINNER'S PROPERTY TO PARIS; PREPARE FOR 
AND ATTFNnlN(:; HFARIN(:; OM Pl AINTIFF'.C:: RI II F 
135.00 TEL WITH CLIENTS TO DISCUSS RESULT OF DECISION 
472.50 DRAFTING MEMORANDUM OF COSTS AND FEES; 
AND DRAFTING AFFIDAVIT IN SUPPORT 
14,015.00 
92.00 PHOTOCOPIES - BEAR LAKE CO. CLERK 
SKINNER/JASON 
REAL ESTATE 
66.00 FILING FEE 
SKINNER/JASON 
REAL ESTATE 
55.00 MISCELLANEOUS - COURT CALL FEE 
SKINNER/JASON 
REAL ESTATE 
2.00 CERTIFIED COPY OF DEED 
SKINNER/JASON 
REAL ESTATE 
8.50 RECORD SEARCH - ITD - VEHICLE TITLE RECORD 
TO DETERMINE OWNER OF STH WHEEL TRAILER 
WHO DESTORYED FENCE WHILE USING AREA 
AREA OUTSIDE OF DECREED EASEMENT 
SKINNER/JASON 
REAL ESTATE 
128.55 RT MILEAGE POCATELLO/PARIS TO ATTEND 





Au 26. 2013 4:46PM 
Pocatello, Idaho 83204-1391 
(208) 232-6101 - Telephone 
(208) 232-6109 - Fax 
James H. Deans, (Utah St.ate B?ir No. 846) 
Timothy S. Deans, (Utah State Bar No. 13193) 
440South 700 East, Suite 101 
Salt Lake City, UT 84102 
Telephone: (&01) 575~5005 
Facsimile: (801) 531-8780 
E-mail: lawoffice@jamesdean.s.com 
Attorneys for Jason aad Janae Skinner 
No. 4401 P. 14 
DISTRICT COUR 
. SIXTH JUDIC!!,L DIST; 
J E A R L A r: E C 0 UN TY 
Ht3 AUG 26 PH 
IN IBE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY Al\TN PLANE 
FAMILY TRUST DATED JULY 23,2012; 




JASON & JANAE SKINNER, husband and 
wge; DORAN E. S11ITH and JUDY E. 
SMITH, husband and wife; KIM 
ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons. 
claiming any interest in and to the subject 
real property located in Sec. 27, Tl6S~ · 
R43B, Boise Me.rid!an, Bear Lake County, 
State of Idaho, 
Defendants. 
Case No. CV-1998-121 
AFFIDAVIT OF ATTORNEY FEES 
1. He and James H. Deans are attorneys licensed to practice law in the state of Utah 
and run a law office together in Salt Lake City, Utah. 
2. Affiant is familiai- with the work pe1formed by him and James with Defendants 
Jason and Janae Skinner ("Defendants") regarding this case. 
3. Defendants have incurred attorney fees in the amount of $1,600.00. 
4. This amount is based on the following work performed and time spent: 
Description of Time Spent Hourly Rate Person Total 
\¥ ork Performed Performing 
Work 
Initial 1 hour $200 James H. Deans $200.00 
Consultation 
with Defendants 




Draft of 2 hours $200 James H. Deans $400.00 
Affidavit for 
Jason Skinner 
Finalize 2 hours $200 Timothy S. $400.00 




5. Affiant believes the fees incurred are reasonable and necessarily incurred in 
defending the motion to void the judgment. 
2 
7. A rate of $200.00 per hour is a reasonable rate for attorneys practicing in real 
estate law and located in Salt Lake City, Utah. This is a rate that would be customarily charged 
to Defendants in the community for the nature of the work to be performed. 
8. The amount is also appropriate considering the Court ruled in favor of 
Defendants. 
DATED this 19th day of August, 2013. 
Timothy S. Deans 
Attorney for Jason and Janae Skinner 
SUBSCRIBED AND SWORN TO BEFORE ME THIS 19th day of August, 2013. 
Notary Public .,. 
r ~ cnr:: m:;WJ ~ tt:Z::llS c.Dall'Si ~ mite t=:iml t:::::tlZ.l: , 
Notary Public 
I DEBRA J. STA~m:m ~ 
U Commisalon #602401 H 
W My Commiwsbn Elljl!ras U 
! Oc!obar21, 2014 I 
State of Utan 
3 
CERTIFICATE OF SERVICE 
I hereby certify that on thist{, ~av of August, 2013, I served a true a.rid correct 
Attorney for Plaintiff Jim & Mary Ann Plane Family Trust 
(successor in interest to Jerry and Jeanne R. Mac Vicar) 
Clyde Nelson 
P.O. Box 797 
Soda Springs, Idaho 83276 
Original Attorney for Defendants Sterling and Annette Wallentine 
Ardee Helm, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Original Attorney for Defendants Kim and Cynthia Erickson 
Kirn N. and Cynthia Erickson 
261 Hwy. 89 
Fish Haven, Idaho 83287 
Doran E. and Judy E. Smith 
65 E. 1st St. 
Bloomington, Idaho 83223 
David and Peggy Everton 
1215 Willow Bend Dr. 
Medina, Ohio 44256 
W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
D!S TRICT COURT 
~ I X 1 H JU [) l C LU D 15 T r. i r: , 
E /~fl LA h E C 0 UN T y, ~ U .-~·;, :~ 
2013 SEP -9 PH I: 37 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE F Al\1IL Y TRUST 
DATED JULY23, 2012; F.H. CARLTON and the F.H. 
CARLTON FAMILY TRUST, 
Plaintiffs, 
vs. 
JASON & JANAE SKINNER, husband and wife; 
DORAN E. SMITH and JUDYE. SMITH, husband and 
wife; KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
27, TS16S, R43E, Boise Meridian, Bear Lake County, 




) OBJECTION TO SKINNER'S 
) MEMORANDUM OF COSTS 
) PER IDAHO RULE OF CIVIL 











The Jim & Maryann Plane Family Trust dated July 23, 2012 ("Plane Trust") submits its 
objection to the Defendants Skinners' Memorandum of Costs and Fees dated August 26, 2013. 
This objection is supported by the following: 
(1) 01/07/2013 Motion to Substitute The Jim & Maryann Plane Family Trust 
dated July 23, 2012, for Jeanne R. Macvicar, Jerry Macvicar, husband & wife, in 
accordance with IRCP 25(c) and 25(e); 
The Plane Trust's Objection to Skinner's Memorandum of Costs 
(2) 01/07/2013 Memorandum in Support of the Motion to Substitute The Jim & 
Maryann Plane Family Trust dated July 23, 2012, for Jeanne R. Macvicar, Jerry 
(5) 02/27/2013 Stipulation-Re: Substitution; 
(6) 02/27/2013 Order Approving Stipulation- Re: Substitution; 
(7) 04/01/2013 Motion to Void a Portion of the Judgment and Decree of Quiet 
Title filed August 22, 2000, per Idaho Rule of Civil Procedure, 60(b )( 4); 
(8) 04/01/2013 Memorandum in Support of Motion to Void a Portion of the 
Judgment and Decree of Quiet Title filed August 22, 2000, per Idaho Rule of 
Civil Procedure, 60(b )(4); 
(9) 04/01/2013 Second Affidavit of James Keith Plane Re: Motion to Void a 
Portion of the Judgment and Decree of Quiet Title filed August 22, 2000, per 
Idaho Rule of Civil Procedure, 60(b)(4); 
(10) 04/01/2013 Notice of Hearing Scheduling of Briefing on Motion 
Between Plane Trust and Skinner Re: Motion to Void a Portion of the Judgment 
and Decree of Quiet Title filed August 22, 2000, per Idaho Rule of Civil 
Procedure, 60(b )( 4); 
(11) 05/23/2013 Motion to Strike Portions of the "Affidavit of Jason 
Skinner" and any Associated Reliance Upon Such Affidavit in Skinner's 
Response; 
(12) 05/23/2013 Memorandum in Support of the Motion to Strike Portions 
of the "Affidavit of Jason Skinner" and any Associated Reliance upon such 
Affidavit in Skinner's Response; 
(13) 05/23/2013 Second Affidavit of W. Alan Schroeder re: Motion for an 
Order to Shorten Time for Hearing; 
The Plane Trust's Objection to Skinner's Memorandum of Costs 2 
(14) 05/28/2013 The Plane Trust's Response to "Defendant Skinners; 
Motion to Strike Portions of (1) The Affidavit of James Keith Plane and (2) the 
1 A t::.I"" _1 _ -~L _ £' T _ 
(17) 06/04/2013 The Plane Trqst's Response to "Defendant Skinners' 
Supplemental Opposition to the Planes' Motion to Void a Portion of the 
Judgment and Decree of Quiet Title"; and, 
(18) 06/07/2013 The Plane Trust's Response to Defendant Skinner's Oral 
Motion to Strike 
This objection is filed in accordance with Rule 54(d)(6). 
Discussion of Law and Argument 
I. The Plane Trust's objection is filed without prejudice. 
The Plane Trust respectfully takes exception with the District Court's Memorandum 
Decision & Order on Plaintiff's Motion to Void a Portion of the Judgment and Decree of Quiet 
Title Filed August 22, 2000 ("2013 Order") entered in the above entitled action on the 13th day 
of August, 2013, wherein the Court determined that "Plane Trust's Motion to Void Judgment 
was brought and pursued frivolously, unreasonably and without foundation pursuant to Idaho 
Code 12-121 and I.R.C.P. 54(e)(l)", adding that "Skinners shall submit their memorandum of 
costs and attorney fees in accordance with I.R.C.P. 54(d) and (e)." The Plane Trust's objection 
herein is made without prejudice to its exception with said Memorandum Decision & Order, 
particularly its determination as to fees and costs pursuant to Idaho Code 12-121 and I.R.C.P. 
54(e)(l). 
The Plane Trust's Objection to Skinner's Memorandum of Costs 3 
II. The Plane Trust contends that Skinner's Memorandum of Costs is unreasonable in 
part under I.R.C.P. 54(d) and (e). 
found only the Plane Trust's 60(b) motion to be "frivolous," so any entries in the Memorandum 
of Costs unrelated to the 60(b) motion are not warranted. Finally, there is no reason to pay for 
any of the costs listed by the Utah attorneys, J arnes and Timothy Deans, because neither of these 
attorneys played a role in the 60(b) motion at issue here. Accordingly, the Plane Trust objects to 
the following fees and costs listed in Skinner's Memorandum of Costs: 
• 6 total hours (0.3 on 2/7 + 1.8 on 2/14 + 0.7 on 2/28 + 0.4 on 4/1 + 0.8 on 4/15 + 0.3 
4116 + 1 on 4/1 7 + 0. 7 on 4/1 7) relating to drafting motions and other materials to 
substitute counsel, communications between lawyers and defendants on this matter, and 
preparing files for other attorneys who did not participate in the litigation concerning the 
60(b) motion. The Plane Trust objects to these fees under I.R.C.P 54(e)(3)(C), (I), and 
(L). It is unreasonable to require the Plane Trust to pay for the work of three separate 
law firms, particularly when two of the three were not involved in the case at hand. It 
was Skinner's choice to consult multiple lawyers, but only one firm actually prepared 
any work on the 60(b) motion at issue here. Accordingly, the Plane Trust should not 
have to pay for educating three different law firms to simply do the job of one. 
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• 10.3 total hours (0.4 on 1/17 + 2.3 on 1/24 + 1.6 on 1124 + 0.8 on 1128 + 0.2 + 1/29 + 0.5 
AIO 
motion as well as examining and researching title of a trailer relating to a dispute about 
a fence between the two parties. 1 Such charges also included attempts of members of 
Racine Olson to obtain their own fees from Skinner. The Plane Trust objects to these 
fees under I.R.C.P. 54(e)(3)(A), (B), (C), (G), (I) and (L). The Court concluded only that 
the Plane Trust's 60(b) motion was "frivolous," and did not extend this conclusion to the 
litigation at as whole. As such, the Plane Trust should not be penalized for the myriad 
other charges associated with the case as a whole, which was brought to resolve a 
legitimate dispute between parties. 
• 8 total hours for the entirety of the work performed by Utah attorneys, Timothy Deans 
and James Deans (specific dates not listed), including the Deans' initial consultation, 
review of the file, research, and drafting of Skinner's affidavit. The Plane Trust objects 
to these fees under I.R.C.P. 54(e)(3)(C), (I) and (L). The Deans were not involved in the 
creation of the 60(b) motion prompting the award of attorney fees. As stated previously, 
hiring multiple law firms to do the job of one firm is a cumulative and unnecessary 
1 The Court should note that the fence in question was on the Plane Trust's property, not the Skinners's 
property. 
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expenditure. Skinner contacted these attorneys separately and so should address their 
remainder of $11,3 31 reasonable attorney fees and costs to be paid. 
Conclusion 
Without prejudice to its exception stated herein, The Plane Trust urges the Court to 
award Skinner only the reasonable fees and costs associated with preparing an opposition to the 
60(b)(4) Motion and with one lawyer attending the Oral Argument on the 60(b)(4) Motion, 
which equates to the sum of $11,331. 
Dated this 6th day of September, 2013. 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
W. Alan Schroede the lawyer for 
The Jim & Maryann lane Family Trust dated July 23, 2012, a Plaintiff 
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Frank Carlton 
573 K. Street 
Salt Lake City, Utah 84103 
Lee Carlton 
8781 South 1275 East 
Sandy, Utah 84094 
Ardee Helem, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Clyde G. Nelson 
Attorney at Law 
l 72 South Main 
P.O. Box 797 
CERTIFICATE OF SERVICE 
Soda Springs, Idaho 83276 
Doran E. Smith and Judy E. Smith 
65ElstS 
Bloomington, Idaho 83223 
Kirn N. Erickson and Cynthia Erickson 
261 Highway 89 
Fish Haven, Idaho 83287 
The Jim & Maryann Plane Family Trust dated July 23, 2012 
1108 North 20th Street 
Boise, Idaho 83 702 
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Exhibit "A" 
- Cumulative Counsel issue 
Date Time (hrs) Rate ($) Cost($) Activity 
7-Feb 0.3 190 57 drafting motion to substitute 
14-Feb 1.8 190 342 Nelsen substitution; advise clients 
28-Feb 0.7 190 133 Deans substitution 
1-Apr 0.4 190 76 Deans substitution 
15-Apr 0.8 190 152 Deans substitution; advise clients 
16-Apr 0.3 190 57 Deans substitution; tel. conf. 
17-Apr 1 95 95 prepare file for Deans 
17-Apr 0.7 190 133 prepare file for Deans; communication 
TOTAL 6 - 1045 
Unrelated to 60(b) Motion issue 
Date Time {hrs) Rate($) Cost($) Activity 
17-Jan 0.4 190 76 tel. conf. with Skinner (generic) 
24-Jan 2.3 190 437 review/research easement issue; contact 
~ 24-Jan 1.6 190 304 tel. conf. with Skinner (generic) 
28-Jan 0.8 190 152 communication w/ opposing counsel & 
29-Jan 0.2 190 38 communication w/ opposing counsel & cli 
11-Feb 0.5 190 95 communication w/ opposing counsel & cli 
18-Feb 0.2 190 38 preparing offer to buy 
26-Feb 0.5 190 95 communication w/ opposing counsel & cli 
26-Mar 0.4 190 76 calling client regarding "concerns" 
8-Apr 2.1 190 399 calling client regarding payment 
17-May 1.3 225 292.5 researching title of trailer (FN: trailer on P 
21-May 8.5 record search re: trailer on Plane's proper 
TOTAL 10.3 - 2011 
\ 

















Rate($) Cost($) Activit 
200 200 initial consultation w/ Skinner 
200 600 review file, research 
200 400 draft affidavit for Skinner 
200 400 finalize afidavit for Skinner 
1600 
W. ALAN SCHROEDER, ISB #4118 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARYANN PLANE FAMILY TRUST 
DATED JULY 23, 2012; 
Appellant - Plaintiff, 
F.H. CARL TON and the F.H. CARL TON FAMILY 
TRUST, 
Non-Appellant - Plaintiff, 
vs. 
JASON & JANAE SKlNNER, husband and wife; 
Respondent Defendant, 
DORAN E. SMITH and JUDYE. SMITH, husband and 
wife; KIM N. ERICKSON and CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming any 
interest in and to the subject real property located in Sec. 
27, TS16S, R43E, Boise Meridian, Bear Lake County, 
State of Idaho, 

























TO: THE ABOVE NAMED RESPONDENT, JASON & JANAE SKINNER, husband and 
wife; AND THE PARTY'S ATTORNEYS, SCOTT J. SMITH and THOMAS J. BUDGE, 
P.O. Box 1391, Pocatello, Idaho 83204-1391, AND THE CLERK OF THE ABOVE 
ENTITLED COURT. 
NOTICE OF APPEAL Re: Memorandum Decision & Order filed August 13, 2013 
NOTICE IS HEREBY GIVEN THAT: 
1 A o~ ___ 11 
the 13th day of August, 2013, Honorable District Judge Mitchell w. Brown 
presiding. See also Stipulation for Settlement filed May 30, 2000 ("2000 Stipulation"); 
Order Approving Stipulation for Settlement filed June 6, 2000 ("2000 Order"); and 
Judgment and Decree of Quiet Title filed August 22, 2000 ("2000 Judgment"). 
2. Appellant has a ·right to appeal to the Idaho Supreme Court, and the Order described in 
paragraph 1 above is an appealable order under and pursuant to Rule 1 l(a)(7) of the 
Idaho Appellate Rules. 
3. A preliminary statement of the issues on appeal which the Appellant intends to assert in 
the appeal are as follows: 
(a) Whether the District Court erred in denying the Plane Trust's Motion to Void a 
Portion of the 2000 Judgment, when: 
(1) The Court erred in ordering the enforcement of a contract, i.e. the 2000 
Stipulation, that is partly illegal, and the Court erred by assuming that it was 
not possible to void a portion of the 2000 Stipulation; and, 
(2) The Court erred in basing its 2013 Order upon a factually erroneous 
statement that the easement "would be 'located, in part, upon the State right-
of-way as [it] historically has been so used"' when in fact the 2000 
Stipulation (and the 2000 Judgment) only said that the easement "may be 
located, in part, upon the State right-of-way as historically has been so used". 
(b) Whether the District Court erred in granting Skinner's attorney fees and costs 
under Idaho Code 12-121 and I.R.C.P. 54(e)(l). 
Appellant reserves the right to modify these issues and to assert other issues on appeal. 
4. No order has been entered sealing all or any portion of the record. 
5. No reporter's transcript is requested. 
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6. Appellant requests the following documents to be included in the clerk's record in 
addition to those automatically included under Rule 28 of the Idaho Appellate Rules: 
\UJ 1111 !11770 1-.Yl.U..lJ..i.1~\ .. .J!'..LJ..0 v J ;L ~tJ:x..-.,.,.,,-,., ... -.., ..... 
(e) 12/01/1998 Amended Summons by Publication Issued 
(f) 01/08/1999 Affidavit of Publication 
(g) 03/12/1999 Amended Complaint for Quiet Title 
(h) 04/14/1999 Answer, Counterclaim & Cross Claim Re: Wallentine 
(i) 05/13/1999 Defendants Answer to Complaint Re: Doran & Judy Smith 
G) 05/13/1999 Defendants Answer to Complaint Re: Kim & Cindy Erickson 
(k) 06/2911999 Defendants David & Peggy Everton Answer to Complaint 
(1) 09117/1999 Answer to Cross-claim Re: Ericksons 
(m) 09/17/1999 Answer to Cross-claim Re: Evertons 
(n) 0513012000 Stipulation for Settlement 
(o) 06/06/2000 Order Approving Stipulation for Settlement 
(p) 08/22/2000 Judgment & Decree of Quiet Title 
(q) 01/07/2013 Motion to Substitute The Jim & Maryann Plane Family Trust 
dated July 23, 2012, for Jeanne R. Macvicar, Jerry Macvicar, 
husband & wife, in accordance with IRCP 25(c) and 25(e) 
(r) 01/07/2013 Memorandum in Support of the Motion to Substitute The Jim & 
Maryann Plane Family Trust dated July 23, 2012, for Jeanne R. 
Macvicar, Jerry Macvicar, husband & wife, in accordance with 
IRCP 25(c) and 25(e) 
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(s) 01/07/2013 Affidavit of James Keith Plane 
A>f 11 /'/,...../\1 "") 
\VJ VL! k I I £..,VJ../ U \...tp\4.1..U,~L'\.J",>...1.. ~"'--'" 
(w) 02/27/2013 Order Approving Stipulation - Re: Substitution 
(x) 04/01/2013 Motion to Void a Portion of the Judgment and Decree of Quiet 
Title filed August 22, 2000, per Idaho Rule of Civil Procedure, 
60(b) (4) 
(y) 04/01/2013 Memorandum in Support of Motion to Void a Portion of the 
Judgment and Decree of Quiet Title filed August 22, 2000, per 
Idaho Rule of Civil Procedure, 60(b )( 4) 
(z) 04/01/2013 Second Affidavit of James Keith Plane Re: Motion to Void a 
Portion of the Judgment and Decree of Quiet Title filed August 
22, 2000, per Idaho Rule of Civil Procedure, 60(b )( 4) 
(aa) 04/01/2013 Notice of Hearing Scheduling of Briefing on Motion Between 
Plane Trust and Skinner Re: Motion to Void a Portion of the 
Judgment and Decree of Quiet Title filed August 22, 2000, per 
Idaho Rule of Civil Procedure, 60(b )( 4) 
(bb) 05/13/2013 Defendants Skinners' Opposition to the Planes' Motion to Void a 
Portion of the Judgment and Decree of Quiet Title 
(cc) 05/13/2013 Defendants Skinners' Motion to Strike Portions of (1) The 
Affidavit of James Keith Plane and (2) the Second Affidavit of 
James Keith Plane 
(dd) 05/13/2013 Affidavit of Jason Skinner in Opposition to the Motion to Void a 
Portion of the Judgment and Decree of Quiet Title Filed by The 
Jim & Maryann Plane Family Trust 
(ee) 05/23/2013 Motion to Strike Portions of the "Affidavit of Jason Skinner" and 
any Associated Reliance Upon Such Affidavit in Skinner's 
Response 
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(ff) 05/23/2013 Memorandum in Support of the Motion to Strike Portions of the 
"A CC:,!~ .. :+ ~+ T n~~tt ~Jr;,,.,..,,,.,.,, or.ti "'""' A CCC\r't"'tPrl R p]i;::in['.P 11non 
the Second Affidavit of James Keith Plane" 
(ii) 05/28/2013 Third Affidavit of James Keith Plane 
GD 05/28/2013 Reply~ Memorandum in Support of Motion to Void a Portion of 
the Judgment and Decree of Quiet Title filed August 22, 2000, per 
Idaho Rule of Civil Procedure 60(b )( 4) 
(kk) 05/30/2013 Defendants Skinners' Supplemental Opposition to the Planes' 
Motion to Void a Portion of the Judgment and Decree of Quiet 
Title 
(11) 06/04/2013 The Plane Trust's Response to "Defendant Skinners' 
Supplemental Opposition to the Planes' Motion to Void a Portion 
of the Judgment and Decree of Quiet Title" 
(mm) 06/05/2013 Defendants Skinners' Opposition to the Planes' Motion to Strike a 
Portion of the "Affidavit of Jason Skinner" 
(nn) 06/07/2013 The Plane Trust's Response to Defendant Skinner's Oral Motion 
to Strike 
(oo) 06/12/2013 Defendants Skinners' Reply in Support of their Oral Motion to 
Strike 
(pp) 08/13/2013 Memorandum Decision & Order on Plaintiff's Motion to Void a 
Portion of the Judgment and Decree of Quiet Title Filed August 
22,2000 
(qq) 08/26/2013 Defendants Skinners' Memorandum of Costs & Fees 
(rr) 08/26/2013 Affidavit of Scott J. Smith in Support of Defendant Skinners' 
Memorandum of Costs & Fees 
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(ss) 08/26/2013 Affidavit of Attorney Fees 
8. I certify: 
(a) That the estimated fee of $580.00 for preparation of the clerk's record has been 
simultaneously paid at the time of this filing. 
(b) That the appellate filing fee of $109. 00 has been simultaneously paid at the time 
of this filing. 
( c) That service has been made upon all parties required to be served pursuant to 
Rule 20 of the Idaho Appellate Rules and the attorney general of Idaho pursuant to 
Section 67-1401 (I), Idaho Code. See Certificate of Service, below. 
Dated this 18th day of September, 2013. 
SCHROEDER & LEZAMIZ LAW OFFICES, LLP 
W. Alan Schroe , the lawyer for 
The Jim & Maryan Plane Family Trust dated July 23, 2012, Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 18th day of September, 2013, I served a true and correct copy 
nanK carnon 
573 K. Street 
Salt Lake City, Utah 84103 
Lee Carlton 
8781 South 1275 East 
Sandy, Utah 84094 
Ardee Helem, Jr. 
841 Maple Drive 
Fish Haven, Idaho 83287 
Clyde G. Nelson 
Attorney at Law 
172 South Main 
P.O. Box 797 
Soda Springs, Idaho 83276 
Doran E. Smith and Judy E. Smith 
65 E IstS 
Bloomington, Idaho 83223 
Kim N. Erickson and Cynthia Erickson 
261 Highway 89 
Fish Haven, Idaho 83287 
Jerry Whitehead 
Chairman, Idaho Transportation Board 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Chuck Heisler, Jr. - District Right of Way Agent Senior 
Idaho Transportation Department 
P.O. Box 4700 
Pocatello, Idaho 83205-4700 
Idaho Attorney General's Office 
Transportation Division 
3 3 11 West State Street 
Boise, Idaho 83703 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
THE JIM & MARY ANN PLANE FAMILY TRUST, ) 
JASON & JANAE SKINNER, husband and wife; ) 
) 
Defendants/ Respondents, ) 
) 
DORAN E. SMITH & JUDY E. SMITH, husband and ) 
wife; KIM N. ERICKSON & CYNTHIA ERICKSON, ) 
husband and wife; and any and all persons claiming ) 
any interest in and to the subject real property located ) 
in Sec. 27, TS16S, R43E, Boise Meridian, Bear Lake ) 
County, State ofldaho, ) 
Defendants. ) 
I, KERRY HADDOCK, Clerk of the District Court of the Sixth Judicial District of the State of Idaho, in 
and for the County of Bear Lake, do hereby certify that the following is a list of the exhibits, offered or admitted 
and which have been lodged with the Supreme Court or retained as indicated: 
EXHIBITS: 
NO: DESCRIPTION: SENT/RETAINED 
NONE 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court this 
___ day of January, 2014. 
(SEAL) 
CERTIFICATE OF EXHIBITS 
KERRY HADDOCK 
Clerk of the District Court 
By~illNuML 
KafflVOlbrecht, Deputy Clerk 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BEAR LAKE 
vs: 
JASON & JANAE SKINNER, husband and wife; 
Defendants/ Respondents, 
DORAN E. SMITH & JUDY E. SMITH, husband and 
wife; KIM N. ERICKSON & CYNTHIA ERICKSON, 
husband and wife; and any and all persons claiming 
any interest in and to the subject real property located 
in Sec. 27, TS16S, R43E, Boise Meridian, Bear Lake 















I, KERRY HADDOCK, Clerk of the District Court of the Sixth Judicial District of the State of 
Idaho, in and for the County of Bear Lake, do hereby certify that the foregoing Clerk's Record in the above 
entitled cause was compiled and bound under my direction and contains true and correct copies of all 
pleadings, documents and papers designated to be included under Rule 28, IAR, the Notice of Appeal, any 
Notice of Cross-Appeal, and any additional documents requested to be included. 
I further certify that all documents, x-rays, charts and pictures offered or admitted as exhibits in the 
above entitled cause, if any, will be duly lodged with the Clerk of the Supreme Court with any Reporter's 
Transcript and the Clerk's Record, as required by Rule 31 of the Idaho Appellate Rules. 
~IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court this 
___ day of January, 2014. 
(SEAL) 
CERTIFICATE OF CLERK 
KERRY HADDOCK, 
Clerk of the District Court 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 




JASON & JANAE SKINNER, husband and wife; ) 
) 
Defendants/ Respondents, ) 
) 
DORAN E. SMITH & WDY E. SMITH, husband and ) 
wife; KIM N. ERICKSON & CYNTHIA ERICKSON, ) 
husband and wife; and any and all persons claiming ) 
any interest in and to the subject real property located ) 
in Sec. 27, TS16S, R43E, Boise Meridian, Bear Lake ) 
County, State ofldaho, ) 
Defendants. ) 
CERTIFICATE OF SERVICE 
I, KAREN VOLBRECHT, Deputy Clerk of the District Court of the Sixth Judicial District 
of the State of Idaho, in and for the County of Bear Lake, do hereby certify that I have personally 
served or mailed, by United States Mail, postage prepaid, one copy of the Clerk's Record to each of 
the parties or their Attorney of Record as follows: 
W. ALAN SCHROEDER 
Schroeder & Lezamiz Law Offices, LLP 
Attorney for The Plane Trust, 
P.O. Box267 
Boise, ID 83701-0267 
Plaintiffs/ Appellants, 
THOMAS J. BUDGE 
Racine Olson Nye Budge & Bailey, Chartered 
Attorney for Jason & Janae Skinner, 
P.O. Box 1391 
Pocatello, ID 83204-1391 
Defendants/Respondents 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court 
this 8'()..._day ofJanuary, 2014. 
(SEAL) 
CERTIFICATE OF SERVICE 
By~-+-~_.__~~~~~~­
en Volbrecht, Deputy Clerk 
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